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OPINION

The defendant was convicted by a jury of second-degree murder and subsequently
sentenced by the trial cout asa Range Il Multipe Cffender toa termof faty years The defendant’smotion
for judgment of acquittal and/ar new trial was overruled. The defendant now appeals and presents the
following issues for our review:

(1) Whether the evidence is sufficient to support a conviction for second-degree
murder;

(2) Whether the trial caurterredin dlowing a State witness to testify with regard to
statenrents made by the victimon the day of the murder;

(3) Whether the trial court erredin its application of erhancerrent factor (10);

(@) Whether the trial court erred in sentencing the defendant as a Range Il Multige
Offender.

The evidence at trial established that the defendant and the victim were neighbors in a
rooming house. Testimony revealed that the defendant and the vicim had a history of disagreemerts.
Francis Hunrphrey, al so a tenant of the rooming house, tedtifiedthat the defendant ‘picked on” andtried to
“provoke” the vidim on marny occasors. The vidimwoud usually lock himself in his room during these
inddents and wait far someane else to artive before he woud come out of his room.  According to Ms.
Hunphrey, ontwo occasions when the defendant tried to provoke the victimand the victimlocked himself
in his room the defendant threwbeer bottles infrort of the \ictimis doar.

Ms. Hunphrey testified that on October 2, 1995, she passed the rooming house on her way
toadoctor's office. Ms. Hunphrey said she noticed the defendant in the doorway as she passedthe house.
The defendant waswearinga brown shirtand brown sunglasses and was hdding his pool cue. When she
returned to the house approximately thirty minutes later, the victim was sitting on the porch alone. Ms.
Hunphrey tedtifiedthat thevidimtold her that he hadbeeninthe upstairs bathroom preparing to go to work
whenthe defendant came in and mede the victim leave. Ms. Hunrphrey stated that the victimwas upsetand
angry. Ms. Hunphreythen went to her roamto care for her grandson. When sheretuned tothe parchtwo
to three minuteslater, the victim was lying in the front yard beaten to such an extert that Ms. Hunphreydid

nat readily recognize im

According to Ms. Humphrey, lying near the vidim's body were a pair of brown sunglasses
that belonged to the defendant and which he worewith his brown shirt. In addition, Ms. Humphrey noticed



apool auelying near the \ictirmis body. Ms. Humphrey stated that this pool cue belonged to the defendant
and he carried it with imonmany occasions. Ms. Hunplreytedtified that the defendant never returned to

the roaming house after this incidert.

James Parker, an officer with the Tennessee Public Senice Commissionat the tire of the
offense, alsotestified a trial. Acoording to M. Parker, while traveling home from work on October 2, 1995,
he was flagged down by another notarist who withessed the vidims beating M. Parker then saw the
defendant standing over the vidim hdding atwo by four board inhis hands. Accordngto M. Parler, the
defendant threw doan the board and started ruming. When M. Parker reached the vidim, he was
unconscious and beeding franthe back of his head and ear. The vidim never nade a statenment in Mr.

Paker's presence.

Whenpolice anived onthe scene, apair of sunglasses, several peces of woad, a piece of

metd, a broken pool cuetip, abraken pod cue handle, and atwo by



four board were lying around the area where the victim’s body was found. Several of these objects, although
not tested, appeared tobe covered with bloodstains. Dr. Wendy Gunther performed the victim's autopsy and
testified that the victim had died as a result of several blunt traumas to the head. According to Dr. Gunther,
the vidimhad sustaineda mininumof three blows tothe head, a minimumof two blows totheleft arm and
at least oneinjury tohis face. Dr. Gunther testified that any one of the traumasto the head could have been
fatd. Inaddition, Dr. Gunther stated that these injuries were congistent with atwo by four pece of woad
and were congstent with apool cue. The defendant was apprehended two days after the \ictinis murder

when he arrived & the courthouse with regard toan unrelated charge.

The defendant now contends that the evidence is insufficient to support his convction.
Specifically, thedefendant arguesthat there werenoeyewitnessesto the aine, the case wasbased entirely
onciraunstantia evidence, therewasnofingerprintorbloodevidence connecting the defendant tothe crime,
the defendant was never found in possession of any bloody dothing, and M. Parker’s identification of the
defendant was unreliable.

A deferdant chdlenging the suffidency of the prod has the burden of illustrating to this
Caurt why the evidence is insufficient to support the verdict retumed by the trier of fact in his or her case.
This Court will nat disturba verdct of guilt for lack of suffident evidence unless the fads cortained in the
recad and any inferences which may be drawn from the facts are insufficiert, as a matter of law, for a
rational trier of fact to find the defendant guilty beyond areasonable doult. Statev. Tuggle, 639 SW.2d
913 914 (Tenn. 1982).



Whenan accused challengesthe sufficiency of theconvicting evidence, we mustreviewthe
evidence in thelight most favoralde to the prosecution in deternining whether “ary ratioral trier offad could

have foundthe essentid elements o thecrime beyond a reasonalde doubt.” Jackson v. Virgina, 443 U.S.

307, 319 (1979). We do not reneigh o re-evaluate the evidence and are required to affard the State the
strongest legtimate view of the proof contained in the record as well as dl reasonable and legitimate

inferences which may be draan therefrom State v. Cabbage, 571 S.W.2d 832, 835 (Tenn 1978).

Questions concerning the credikility of withesses, the weight and value to be given to the
evidence, as well as factual issues rased by the evidence are resolved by the trier of fact, not this Court.
Cabbage, 571 SW.2d 832, 835. A guilty verdct rendered by the jury and approved by the trial judge
accredits the testimony of the withessesfor the Staite, and a presumption of guilt replaces the presumption
of imocence. State v. Grace, 493 S.W.2d 474, 476 (Tenn 1973).

Moreover, a criminal offense may be established exclusively by circumstantia evidence.
State v. Jones, 901 SW.2d 393, 306 (Tem. Gim Ap. 1995). Howewer, inorder far thisto ocaur, the
crcumstantial evidence “must be not only consistent with the guilt of the accused but it must also be
inconsistent with his [or her] innocence and must exclude every other reasonable theory or hypathesis
except that of guilt.” State v. Tharpe, 726 S\W.2d 896, 900 (Tenn. 1987). In addition, ‘it must establish such
a certainty of guilt of the accused as to convince the mind beyond a reasonable doubt that [the defendant]
is the one who committed the crime.” Tharpe, 726 SW.2d at 896. In ather words, a“web of guilt must be
woven around the defendant from which he cannot escape and from which facts and circurstancesthe jury

coud draw no other



reasonable inference save the gult of the defendarnt beyond a reasorable doubt.” Statev. Grawford, 470

S.W2d 610, 613 (Tem. 1971); see also State v. McAfee, 737 SW.2d 304, 306 (Tem. Gim App. 1987).

Inreviewingthefads inthelight most favorableto the State, the evidence established that
the defendant and the vidimhad a prior history of conflict. On the day of the murder, the defendant was
wearing a brown shirt, brown sunglasses, and canying his pool cue. Shortly before the murder, the
defendant and the victimwere involved in an argument. A witness saw the defendant standing over the
vidins body holding a two by four board. The defendant dropped the board and ran from the scene. The
vidimwas found lying inthe front yard of the rooming hause bleeding and unconscious. The defendant’s
brown sunglasses and broken pool cue were lying near the victim’s body. In addition, a two by four piece
of baard, several braken peces of woad, and a pece of metd were lying near the victinis body. These
wooden objects were apparently covered in blood. The victimdied as aresult of several dunt traumasto

hishead Ater the murder, the defendant never returnedto the rooming house.

The defendant argues that there were no eyewitnesses to the crime. However, Mr. Parker
testified that he sawthe defendant ganding over the victimhdding the boody two by four board foundlying
beside the victim's body. The defendant also argues that the case was based entirely on circurrstantid
evidence. Howeer, as stated ealier, circumstantid evidence alone may be sufficient to support a
conviction. Jones, 901 SW.2dat 396. The defendant further nertions that there was not any fingerprint
or blood evidence connecting him to the crime, that the defendant was never found in possession of any
bloody clothing, andthat M. Parker’s identification of the defendant was urrelisble. However, the identity
of an accused as the perpetrator of an offense is

a question of fact for the determination of the jury. State v. Livingston, 607 S.W.2d 489, 491 (Tenn. Crim

App. 1980). Inaddition, the aredibility of witnesses and the weight to be given to the evidence is a matter
for thejury. Cabbage, 571 SW.2d at 835. As such, we find that sufficient proof existed to allow a rational
tier of fact to find beyond a reasonable doubt that the defendant unlawfully and knowingly killed the victim
SeeT.CA. 8 39-13-201, -210(g)(2). Thisissueis without rerit.

The defendant next contends that thetrial court erred in allowing FrancisHunphrey, a Sate

witness, to testify asto satements made by the victimregardng analleged argument between the victim



and the defendant onthe day of themurder. The defendarnt arguesthat these statenents wereinadimssble
hearsay. Due to the trial court’s failure to instruct thejury as tohowto properly consider hearsay testimony,

the defendant asserts that the error in admitting the hearsay testimony was not harmless.

Hearsay is defined as “a statement, other than one made by the dedarant while testifying
at the trial or hearing, dferedin evidence to provethe truth of the matter asserted.” Tenn R. Bvid. 80L(c).
Inthe case at bar, Ms. Hunphrey tedtified to the \ictinms statement about an argument between the vidim
and defendant. It is dear that this statement was dfered to prove that an argurent had in fact occured
between the victim and defendant. This statement was therefore hearsay.” As we can find no
applicable hearsay exception, thetrid court erredin ruling that this testimony was admissible. However,
in light of the amount of proof presented attria, we condude that any errorwas hammless. Ten. R. Gim.
P.32(a).

The defendant next contends that the trial court erred in determining his sentence. \When
a defendant complains of his ar her sentence, we nmust condud a de novo review with a presumption o
corectness. TCA 8 40-35-401(d). The burden of showing that the sentence is improper is upon the
appealing party. T.C.A. § 40-35-401(d) Sentencing Commission Camments. This presunption, however,
“Is conditioned upon the affirmative showing in the record that the trial court considered the sentendng
principles and all relevant facts and arcunstances” State v. Ashby, 823 SW.2d 166, 169 (Termn. 1991).
As we find the trial court erred in its application of an enhancement factor, our reviewis de novo without a

presumption of correctness.

The Sentendng Reform Ad of 1989 established a nurber of gecific praceduresto be

follonedin sentercing. It mandatesthe caurts consideraion of the fdlowing

! The State contends that the victim’s statement was not hearsay as it was offered for the purpose
of illustrating the “bad blood” between the victim and the defendant, not for proving the truth of the
matter asserted. In support of this contention, the State relies on State v. Wiliams, 977 S.W.2d 101
(Tenn. 1998). In William s the defendant's sister had been involved in a knife fight with Glorissa
Buchanan. At the juvenile hearing held with regard to the knife fight, the victim testified that after the
defendant’s sister was stabbed, the defendant struck Ms. Buchanan twice with a gun. Several days
after the juvenile hearing, the defendantkilled the victim. At the defendant’s subsequent trial, Ms.
Buchanan’s mother, Gloria Buchanan, testified as to the victim’s state ments at that juvenile hearing.

The Tennessee Supreme Court ruled that Gloria Buchanan'’s testimony was not hearsay because it was
not offered for the truth of the matter asserted but instead was offered for the purpose of showing the
“bad blood” between the parties and their families. 1d. at 108. However, in William s, the truth of the
victim’s statement at the juvenile hearing was irrelevant. In fact, the Court pointed out that if the victim’s
statement was false it would have increased the probative value of the evidence because it would have
further shown the “bad blood” between the parties. Id. It was the fact thatthe victim had testified
adversely tothe defendant, not the content of that testimony, that was relevant Conversely, in the case
at bar, the truth of the victim’s statement and its contents are relevant. As such, Williams is
distinguishable from the case at bar.




(1) The evidence, if any, received at the trial and the sentencing hearing; (2) [the
presentence report; (3) [tlhe principes of sentencing and argunents as to
sentencing altemati ves; (4) [t]he nature and characteristics of the criminal conduct
involved; (5) [e]Mdence andinformation dffered by the parties on the enhancement
and mitigating factors in 88 40-35-113 and 40-35-114; and (6) [a]ny statement the
defendant wishesto make inhis own behalf about sertercing.

T.CA. §40-35-210.

In addition, this section provides that the midpoint within the range is the presumptive
sentence for Class Afelonies. However, if there are enhancing and mitigating factors, the court nust start
at the mnimumsertence within the range and enhance the sentence as appropriate for the enhancement
factorsand then reduce the sentence withinthe range a appropriate for the mitigating factors. If there are
no mitigating fadors, the cout may set the sentence above the minimumin that range but still within the
range. The weight to be givento each factor is left to the dsaretion of thetrial judge. State v. Shelton, 854
S.W.2d 116, 123 (Tenn Crim App. 1992).

At the sentendng hearing, the trid court found that enhancement fadors (1), that the
defendant has a previous higtory of aimina convictions or aimina behavior in addtion to that necessary
to establish the appropriate range, and (10), that the defendant had no hesitationabout committinga aime
when the riskto human life was high, were gpplicable. T.C.A § 40-35-114(1), (10. Thetrial court found
no applicable mitigating factors. The trid court subsequertly sentenced the defendart to atermof faty
years to be served in the Tennessee Department of Correction. Because this offense is a Class A felony,
T.C.A 840-35-110, and because the defendant was found to be a Rangell offender, this was the maximum
sentence avalabe. T.C.A. §40-35112(b)(1).

The defendant does not challenge the trial cout's apication of enhancement factor (2).
The application of thisfador isclearlyapprapriate inlight of the defendant’s priar convictionsfor assault with
intent to commit murder, grand larceny, two weapons offenses, assault, disorderly conduct, traffic offense,
driving on a suspended license, two petit larcenies, two counts of driving while under the influence,

possession of marijuana, attempted voluntary manslaughter, and third degree burglary.

However, the defendant does challenge the trial court’s gpplication of enhancement factor

(10), that the defendant had no hesitation about committing a aime when the risk to hurman life was high.

T.C.A §840-35-114(10). The Sate concedes and we agree that this fectar was ingpplicable in the case at

bar when no one other than the vidimwas subject tobeinginjured See State v. Belser, 945 S.W.2d 776,
8



792 (Tem. Qim. App. 1996); State v. Makoka, 885 S.W.2d 366, 373 (Tenn Crim App. 1994). However,
the merefad that anerhancenrent fadorwasapplied inpraperly does nat auomaticallyresultina reduction

of sentence. See State v. Lavender, 967 SW.2d 803, 809 (Tem. 1998). This Cout has previoudy held

The mere number of existing enhancenrent fadorsis not rdevart - the importart
consideration being the weight to be given each factor in light of its relevance tothe
defendant’s personal circumstances and background and the circumstances
surrounding hiscrininad condud. Inthisrespect, the more negatives shown to exist
inthe defendant's background and the greater degree of his proven culpability inthe
offense may trandate intothe application of multiple enhancerrent factors, but the
extent of sentencing enhancement flows from the increased personal negatives and
degree of culpability, not the number of applicable factors.

State v. Hayes, 899 S.W.2d 175, 186 (Tenn Crim App. 1995).

In addition, while enhanang fador (10) was misapplied, another enhancing factar, na
applied by thetrid court, is gpgicablein the case a bar. We note that this Court is alloned, in conducting
its denovoreview; to consider anyerhanangor mitigatingfactors supported by therecord, evenif na relied
upon by thetrial court. State v. Adams, 864 SW.2d 31, 34 (Term. 1998); State v. Srrith, 910 S\W.2d 457,
460 (Tenn. Crim. App. 1995). Inthe caseat barr, the trid court falled to gpply enhancing factor (11), that the
felony resulted in death to the victim and the defendant has previously been convicted of a felony which
resulted indeath or bodly inury. T.CA. 840-35114(11). Asthe defendant has a previous conviction for

second-degree nurcer, ths enhancement fador isapplicabe.

In light of the foregoing applicable enhancenent factors, lack of mitigating factors, and the
defendant’s extersive prior crimind record, we find the defendant’s sentence to the maximumwithin his

range is reasonable and appropriate.

The defendant next contends that the tria court erred infinding himto be aRangell multipe
offender. Specifically, the defendant argues that the State failed to produce a certified copy of the
defendant’salleged prior second-degree murder conviction and, asthe trial courtdid notapply enhancement
factor (11), the trial court apparertly didnat findthe State's prodf regarding such convidionto ke reiabde o

sufficient?

To impose an increased sentencing range, the trial court must find the existence o the

2 The defendart further contends that the docurments ofiered by the State fal to prove that the defendant was represented by counsel or weived
hisrigtt to own<el kefae Fe vascanicted d secanddegree nurder endtheefae audh @rnvidioncanrot ke wsed toerhance the defenchrt’s
punishrrert. Howe\er, thisissuewasnd raised & thesentendnghearirg. As sudh, this isste ama becandderedonagpeal. See Sate v. Luneti, 665
SW2d73, 749(Tenn Qim Amp. 1983).



requisite prior felonies beyonda reasonable doubt. Statev. Richard Doudas Lowery, No. 03001-9604-CG

00146, Jefferson County (Tem. Gim App. filedMay 19, 1997, at Kroxuille) (citing T.C.A 88 40-35-106(C),
-107(c), -108(0). At the sentenang hearing, the tral court stated that after a review of the presentence
report and accompanying documents, it found the defendant to be a Range Il multipe offender. \We note
that the defendant's second-degree murder conviction was listed inthe presentence repart andthe State's
Notice of Intent to Seek Enhanced Punshment. 1n addition, the defendant admitted the existence of this
conviction at the sentencing hearing.  Specifically, the defendant stated, “This murder conviction . . .
happened ower thirty years ago.” In light of the faregoing, the existence of the requisite prior felony was
established beyond a reasorable doubt. As such, the defendant was properly dassified as a Range
multiple offender. See T.CA. § 40-35-106(3)(2), -118.

Accordngly, we &firm the defendant’s conviction far second-degree murder and his

sentence of forty years as a Range Il multiple offender. The judgment o the trial court is affirmed.

JOHNH. PEAY, Judge

CONCUR:

NORMA M OGLE, Judge

ALANE. GLENN Judge
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