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MEMORANDUM OPINION

This workers compensation appeal has been referred to the Special
Workers' Compensation Appeal sPanel of the Supreme Court in accordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusions of law. Inthisappeal, the employer, Life Care Center,
Insiststhe evidence preponderates against thetrial court'sfinding that theinjury
to the employee or claimant, Hamilton, is permanent or, alternatively, that the
award of permanent partial disability benefitsisexcessive. Asdiscussed below,

the panel has concluded the judgment should be afirmed.

It is undisputed that, on September 15, 1993, the claimant slipped on a
wet floor and fell backward, hitting the back of her head on a hard floor, while
working for the employer. After atrid, the tria judge awarded permanent
partial disability benefits based on forty percent to the body as a whole. The

extent of aninjured worker'sdisability isanissue of fact. Jaskev. Murray Ohio

Mfg. Co., 750 S.W.2d 150 (Tenn. 1988). Thus, gopellate review is de novo
upon therecord of thetrid court, accompanied by apresumption of correctness
of the findings of fact, unless the preponderance of the evidence is otherwise.

Tenn. Code Ann. section 50-6-225(e)(2).

Theclaimant wasforty-fiveyearsold a thetimeof her injury, withahigh
school education. She worked for Life Care Center as a nurse's assistant and
had a second job as a greeter for Wal-Mart. Her work for Life Carerequired
some heavy lifting and other strenuous work, whereas her work as agreeter for
Wal-Mart was not very strenuous. She has never before made a claim for an

injury to her head or neck.

On the day of the accident, it had been raning heavily. Astheclaimant
entered the building to attend classesfor obtaining certificationasanurse'saide,
her feet suddenly went out from under her and shefell, striking the back of her
head on the tile floor. According to her testimony, accredited by the findings



of the chancellor, she was briefly unconscious and came to while lying on the

floor hearing voices. Her vision wasblurred and she could not focus.

The claimant's daughter transported her to the hospital emergency room,
where she was prescribed medication and given an ice pack to reduce swelling
on the back of her head. The relevant portions of the emergency room record

areillegible, but it does reflect that tests revealed no fracture or subluxation.

Upon leaving the emergency room, the claimant returned briefly to her
class before going home. The supervisor in charge of conducting classes
testified that the claimant did not look like she felt well after the accident and
that, before the accident, the claimant was an enthusiastic employee, who was
doing well in her training. Following the accident, the claimant gave up her
work asanurse'sassistant, but continued to work asagreeter for Wal-Mart until

October of 1995, when she quit because her condition had worsened.

On September 20, 1993, the claimant visited Dr. Sharon Farber, a
neurologist, on referral from Dr. Hayes. Dr. Farber testified by deposition that
she "felt" that Ms. Hamilton had chronic anxiety. When asked for an opinion
asto permanency, thedoctor said, " not for any neurologic reason.” When asked
if therewasacausd connection between the claimant'saccident and theanxiety,
Dr. Farber replied,"| can't really -- don't really fed capable of givingan opinion
onthat. | recommended she see a psychiatrist regarding that." When pressed,
the doctor conceded the accident could have been causally connected to the

anxiety at least temporarily. Dr.Hayes did not testify.

On October 13, 1993, the claimant saw Dr. Russell Smith, achiropractor.
Dr. Smith took a careful history and noted "complaints of moderate to severe
neck and upper back pain and muscle spasms with little to no motion in her
cervical spine." After providing conservative carefor aperiod of approximately
one year, Dr. Smith assigned a permanent impairment rating of twenty-two

percent to the whole person, based in part on afinding of herniated discsin the



clamant's cervical and thoracic area.

On December 15, 1993, an MRI was performed of her cervical spine at
Outpatient Diagnostic Center.  The radiologist found no significant
abnormalities. Subsequently, on March 15, 1995, an MRI was performed at
Bradley Memorial Hospital. The same radiologist found no difference in the
two except for "more pronounced posterior extension of the C5-6 and C6-7
discs' and some difference of the cervical lordosis, which he attributed to
positioning of the patient by technidans. The radiologist did not see the
claimant or attempt to make any clinical diagnosis, which he conceded would
be a more appropriate way to diagnose. We find in the record no evidence of

any injurious occurrence between the ebove dates.

On August 25, 1994, the claimant reported to Dr. W. Charles Sternbergh,
a neurologist, for an evaluation. He took a careful history and conducted a
neurological examination. He diagnosed post concussion headaches. She
returned to thisdoctor for a second eval uation on March 13, 1995. When asked
for an opinion as to permanency, Dr. Sternbergh replied, "I do not think this
lady hasany organic neurologicinjury orimpairment. | haveno explanation for
her continuing complaints other than what | mentioned in my last note, which
was basically anxigty, stress, tension." He said he could not "perceive’ any

"ratable percentage of medical disability."

On December 20, 1994, the claimant reported to Dr. George Seiters, an
orthopedist, for an evaluation. The doctor took acareful history and performed
a physical examinaion. He found tenderness to firm palpation in the mid
cervical spine and over the inne edge of theright shoulder blade, but no other
positivefindings. From themost recent MRI, hefound "asmall posterior bulge
at C-5/6 and C-6/7 without any nerveimpingement of any significanceasfar as

causing neurologic dysfunction.” He assigned "zero permanent impairment.”



She saw Dr. JamesL . Schroder, another chiropractor, on April 26, 1994.
Hisimpressionwasthat the claimant was" suffering fromsuboccipital neuralgia
withthelikelihood of post traumatic cephali ga(sic) associated." Hereferred her

to Dr. David A. Rankine, another neurologist.

Dr. Rankine first saw the claimant on May 23, 1996. This doctor took
essentially the same history asthe other doctors, conducted essentially thesame
examination as the other doctors and reviewed essantially the same medical
records as the other doctors. In addition, he ordered an electroencephalogram.
Fromall of which, he diagnosed abrain injury, occipital neuralgiaand possible
migraine headaches, all causally related to the accident. Dr. Rankine's
deposition includes the following questions and answe's concerning
permanency and causation:

Q. Dr. Rankine, | haven't asked you this, but areyou in a

position at this point in time to state an opinion within the realm of

reasonable medical certainty or probability asto whether or not Ms.  Hamiltan
has any permanent medical impairment or a percentage of permanent
medical impairment asaresult of this accident or do you want to treat her
longer before you arrive at such an opinion?

A.  Prior to her seeing me shereally had not received adequae
neurology evaluation or treatment and the fact that she has responded
quite well with the recent introduction of the medication, | would prefer
to wait before giving her adefinite rating. | suspect she will have a

minor permanent disability rating. | wouldn't expect thisto be alarge
number.

Q. Wouldit beamedicd impairment rating?

A. Yes. It would probably be amedical impairment based on
the AMA Guidelines probably around -- again thisis subject to review -

- but probably around five percent to ten percent at most.

On cross examination, the following exchange occurred:

Q. Doyou believeit to be pre-mature to render any kind of an



impairment rating?

A. Ithinkitisbecause as of my September fifth meeting with
her, she was indicating that she was doing much better over al and that
her headaches had remarkably improved and she was having

symptomatic relief and it is quite possiblewith medical management that we
would be able to perhaps get her back to one hundred percent.

Q.  Without any kind of rating, | mean, she would be one

hundred percent?

A. | would hope, although if you go by the AMA Guidelines,
even if thereis some mild impairment, you are supposed to givethem at
least zero to five percent or something, but | don't always find the

guidelines very useful, to be quite honest. They are cumbersome

sometimes.

Dr. Donald B. Gibson examined the claimant for the purpose of an
evaluation on March 14, 1996. He took a thorough history and studied her
medical history, before conducting a physical examinaion and reviewing the
MRI films of March, 1995. He diagnosed sprains of the cervical, thoracic and
lumbar spines, with painin the occipital scalp, neck and into thearms; herniated
discs at C5-6 and C6-7, with mild protrusion a C3-4; cervicobrachial
radiculoneuritis; tendinitis of both distal forearms and wrists; mild to moderate
thoracolumbar strain; and anxiety and depression. He assigned a permanent
impairment rating of fifteen percent to the whole person, based on appropriate
guidelines. As to whether the above conditions were causally related to the
claimant'sfall at work, Dr. Gibson said, "Oh, | felt that thefirst three diagnoses
were connected to that accident. Thisanxiety and depression was a sequel that
cameon; and | did not know the patient's pre-accident personality, so that | put

no arithmetic valueon that.

In describing her own condition, the claimant testified, more than three
yearsand ninemonthsafter shewasinjured, "1 have constant paintrapped in my

head and my ears. | have aburning sensation through my head and constant



painin my neck and upper back, numbness and tingling and burning sensation,
at times, all through my body; and | am unbalanced all the time, just staggery.
| can't walk. | just can't function well." None of the experts questioned her

credibility. Tha the chancellor believed her isimplicit in hisfindings.

Thisappearsto usto be another in along line of caseswhere atrial judge
isforced to reconcile conflicting opinions of scientists. In such cases, thetrial
judge, asthetrier of fect, hasthe discretion to determinewhich expert testimony
to accept and which to reject, just asajury would havein ajury trial. Clealy,
the chancellor chose to accept the proof that the clamant is permanently

disabled as a result of her work related accident.

From a deliberate reading of the record, we cannot say the evidence
preponderates otherwise. The judgment of the trid court is accordingy
affirmed and the cause remanded to the Chancery Court for Bradley County.
Costs on appeal are taxed to the defendant-appel lant.

Joe C. Loser, Jr., Specia Judge
CONCUR:

Adolpho A. Birch, Jr., Associate Justice

William H. Inman, Senior Judge
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JUDGMENT ORDER

This case is before the Court upon the entire

record, including the order of referral to the Speci al
Wor kers' Conpensation Appeal s Panel, and the Panel's
Menor andum Opi nion setting forth its findings of fact
concl usions of law, which are incorporated herein by
ref erence;

Wher eupon, it appears to the Court that the
Menor andum Opi ni on of the Panel should be accepted and
approved; and

It is, therefore, ordered that the Panel's
findings of facts and concl usions of |aw are adopted and

affirnmed, and the deci sion of the Panel is nmade the

Judgnent of the Court.

Costs on appeal are taxed to the

def endant, Life Care Center of Anerica and Wesley r.

Kliner, Jr.,surety for whi ch execution may issue if

necessary.
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