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JUDGMENT ORDER

This case is before the Court upon the entire record, including the
order of referral to the Special Workers Compensation Appeals Panel, and the
Panel's Memorandum Opinion setting forth its findings of fact and conclusions of
law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion
of the Panel should be accepted and approved; and

Itis, therefore, ordered that the Pand's findings of fact and
conclusions of law are adopted and affirmed, and the decision of the Panel is
made the judgment of the Court.

Costswill be paid by defendant/appellant, for which execution may
Issue if necessary.

I'T1S SO ORDERED on Decenber 3, 1998.

PER CURIAM
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MEMORANDUM OPINION

This workers compensation appeal has been referred to the Special
Workers Compensation A ppeal sPanel of the Supreme Court inaccordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusionsof law. Inthisappeal, the employer, Mueller Company,
insiststhe evidence preponderates against the trial judge's award of permanent
partial disability benefits based on forty-fivepercent to the body asawhole and
in favor of one based on not more than eleven percent to the body as a whole.
Asdiscussed below, the panel has concluded the judgment should be affirmed.

Our review isde novo upontherecord of thetrial court, accompanied by
a presumption of correctness of the findings of fact, unless the preponderance
of the evidence is otherwise. Tenn. Code Ann. section 50-6-225(e)(2). Where
thetrial judge has seenand heard thewitnesses, especially ifissuesof credibility
andweightto begivenoral testimony areinvolved, considerabledeference must
be accorded those circumstances on review. Humphrey v. David Witherspoon,
Inc., 734 S\W.2d 315 (Tenn. 1987). The gopellate tribunal, however, isas
well situated to gauge the weight, worth and significance of deposition
testimony asthetrial judge. Krick v. City of L awrenceburg, 945 S.\W.2d 709
(Tenn. 1997). Extent of vocational disability is a question of fact. Collinsv.
Howmet Corp., 970 SW.2d 941 (Tenn. 1998).

At thetime of thetrid, the claimant or employee, Harvey, wasfifty-five
yearsold. Hehasa G.E.D., is aformer member of the National Guard and has
worked for Wheland Foundry, Tennessee Consolidated Coal, Quaker Oatsand
Mueller. In July of 1995, while working for Mueller as a maintenance
mechanic, he fell from aheight of three to three and one-half feet to a concrete
floor. He was placed on light duty. Later, he reported to Dr. Rankine; and he
was also seen by Dr. Gallagher.

Dr. David A. Rankine, aneurologist, testified by deposition that he first
saw the claimant on October 25, 1995, ordered magneticresonancetesting and,
from test results, diagnosed alumbar disc rupture. A second test revealed mild
bulging of the disc, but no herniation. The doctor provided conservative care
until the claimant reached maximum medical recovery on November 26, 1996.
He opined the injury was probably an aggravation of an old injury, assessed
thirty percent permanent impairment and recommended the claimant refrain
fromlifting more than thirty pounds or engaging inmore than moderateto light
duty.

Dr. Michael R. Gallagher, another neurologist, also testified by
deposition. He evaluated the claimant at the request of the employer. Dr.
Gallagher found no significant disc herniation and assessed the claimant's
permanent impairment at eleven percent to the whole body.

Thetrial judge gave greater weight to theopinion of Dr. Rankine because
he was the treating physician and because Dr. Gallagher's opinion was based
largely on the findings of others, whose credibility could not be tested. The



employer contends Dr. Rankine should be discredited because he did not
properly use the AMA guidelines in estimating permanent imparment.

Oncethe causation and permanency of aninjury have been established by
expert testimony, thetrid judge may consider many pertinent factors, including
age, job skills, education, training, duration of disability, and job opportunities
for the disabled, in addition to anatomical impairment, for the purpose of
evaluating the extent of a claimant's permanent disability. Tenn. Code Ann.
section 50-6-241(a)(2). The opinion of a qualified expert with respect to a
claimant's clinical or physica impairment is a factor which the court will
consider along with all other relevant facts and circumstances, but it is for the
courts to determine the percentage of the claimant's industrial disability.
Kellwood Co. v. Gibson, 581 SW.2d 645 (Tenn. 1979). When medical
testimony differs, itiswithin thediscretion of thetrial judgeto determinewhich
expert testimony to accept. Hinson v. Walmart Stores, Inc., 654 SW.2d 675,
677 (Tenn. 1983).

It is undisputed that the claimant is restricted by his treating physician
from anything but moderateto light work and that he has been on light work
since the accident. Hisown testimony and other lay testimony tend to support
the opinion of Dr. Rankine. For the reasons stated herein, theevidence failsto
preponderate against the findings of the trial judge.

The judgment of thetrial court isaccordingly affirmed. Costs on appeal
are taxed to the defendant-appellant.

Joe C. Loser, Jr., Special Judge
CONCUR:

Frank F. Drowota, |11, Associate Justice

William H. Inman, Senior Judge



