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MEMORANDUM OPINION

Thisworkers' compensation appeal hasbeenreferred tothe Special Workers' Compensation

AppealsPanél of the Supreme Court inaccordancewith Tenn. Code Ann. 50-6-225(e)(3) for hearing



and reporting of findings of fact and conclusions of law.

In this appeal, the employer, Lear Seating Corporation, contendsthat thetrial court erredin
awarding the employee, Janet L. Brooks, workers' compensation bendits based upon the court’s
finding that she suffered from “reflex sympathetic dystrophy or some psychiatric symptoms.” The
employer contends further that the trial court erred in determining the period of time in which the
employeewaseligibleto for temporary total disability benefits. Finally, theemployer challengesas
excessive the trial court’s award of permanent partial disability benefits based on a vocational

disability rating of 85% to the body as awhole.

We affirm the judgment of the trial court in all respeds.

At the time of the trial, the employee was forty-one (41) years old. She completed high
school and attended one year of business college. Her work history includes jobsas aretail cashier
and assembly line worker. The employee performed various functions for the employer from the
time she began her employment there in November of 1985. When the employee wasinjured, she
was operating a hand press which had overhead control buttons. On February 18, 1994, a30-pound
piece of steel fell off of the press bench and struck her left foot causing a crushing injury. She
immediately saw the company nurse who referred her to the emergency room. At the emergency

room, the employee was placed in awalking shoe and referred to an orthopedist.

The employee was first treated by Dr. William Hovis, an orthopedic surgeon, on February
21, 1994. Dr. Hovis examined her and took x-rays of her left foot. He diagnosed her to have
contusion of the left foot. On areturn visit on March 14, 1994, in addition to the bruising and
swelling, the employee al so complained of knee pain which intensified when she sat for along time.
On examination, Dr. Hovis determined that the employee’ sknee was normal and that the contusion
in her foot was resolving. Dr. Hovis opined that the employee would not have any permanent

impairment or work restrictions as a result of her injury.

Dr. Hovis saw the employee again on April 25, 1996 at therequest of the employer for the
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purpose of conducting an independent medical examination to determine whether or not the
employeesuffersfrom reflex sympatheticdystrophy (RSD). At thisvisit, the employee complained
of painin her right arm and wrist and numbnessin her right leg. She stated that her pain wasworse
since her surgery to remove the neuromasfrom herfeet. Dr. Hovis opined that the employee has no

obj ective Sgns demongtrati ng that she has refl ex sympathetic dystrophy.

Dr. William Holt, a podiatrist, first treated the employee on April 5, 1994. His first
impression wasthat the employee probably had aM orton’ sneuromaor asoft tissueinjury of her left
foot. Hetreated her with cortisone and advised her to wear afirm, solid shoe. Becausethe cortisone
treatment failed, Dr. Holt performed surgery to excise the neuroma on August 8, 1994. The
employeereturned on several occasions complaining of increasing pain. On September 26, 1994,
Dr. Holt performed exploratory surgery on the plantar aspect of the foot, discovered a second
neuroma, and removedit. Again, theemployeereturned several timeswith complaintsthat her pain
wasworse, even to the point that it [imited her ambulation. On October 14, 1994, Dr. Holt referred
theemployeetoDr. Turney Williams, aJohnson City anesthesi ol ogis who specializesinpain work,
for possible peripheral nerveinvolvement. When the patient returned to Dr. Holt’ s office on April
9, 1996, Dr. Holt determined, based upon his objective findings, that the employee has RSD. Dr.
Holt stated that he does not know what caused the neuromas, but that the employee’s pain was
caused by her dropping the steel on her foot and the RSD was caused by that trauma. Dr. Holt
further opined that the employee is totdly disabled due to the pain and that her condition is
permanent. Dr. Holt placed restrictions on the employee’ swalking and standing and instructed her

to wear a soft shoe.

Dr. Turney Williamsfirst saw the employee on October 21, 1994. Hisinitial impressionwas
that the employee probably had RSD. OnOctober 25, Dr. Williams attempted a sympathetic block
in order to establish adiagnosis. Dr. Turney was not ableto obtain agood block. Therefore, thetest
was nonconclusive. In December of 1994 the employee reported to Dr. Williams that her pan was
getting worse and that left lower extremity was weaker than her right. She also complained about
problemsshewashaving with her right foot, generalized weakness and sorenessinher shouldersand
hands, and swelling in her hands. Dr. Williamsprescribed pain medications The employee’'s next
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visit wason January 17, 1995. Her major complaint wasthat she had sorenessin her shouldersand
upper extremity and swelling and weakness in her hands and fingers. Dr. Williams, treated the
employee with amitriptyline, which is an antidepressant frequently used in sympathetic dystrophy
and chronic pain syndromes. The employee returned to Dr. Williams several times, with similar
complaints. Hethought that she needed psychiatric paintherapy. Her final visitto Dr. Williamswas
on February 8, 1996. Dr. Williams' clinical diagnosisis RSD and he opined that the process that
started her dystrophy began when the steel plate fell on her foot. Dr. Williams did not assign a

disability rating to the employee because it is not his practice to do so.

The employee was also evaluated and treated by Dr. Russell D. McKnight, a psychiatrist.
Dr. McKnight diagnosed the employee to have anxiety/depressive syndrome with insomnia
secondary to chronic pain and from a depression N.O.S. (Not Otherwise Specified). He dso
diagnosed her to have delayed stress disorder, panic attacks, emotional |ability and acrophobia. Dr.
McKnight opined that the employee’ s psychiatric symptoms and disorders are secondary to and a
consequence of her original industrial injury. Dr. McKnight further diagnosed the employeeto have
RSD. He stated that as a result of her condition the employee will require prolonged vigorous
therapy. He opined that the employee will havelong-term complications and chronic pain for the
foreseeable future. Dr. McKnight treated the employee with swimming thergpy to minimize the
consequences of her condition. The employeereturned to Dr. McKnight on several occasionswith
complaints of continued pain, nightmares, panic attacks and depression. Dr. McKnight's clinical

impression remained the same throughout the course of his treatment.

Dr. McKnight assigned the employee animpairment rating of 40% to the body as awhole
based on her chronic pain syndrome depression and stress disorder and panic dtacks. He stated that
the employee will need to continue psychiatric treatment and medication in order to have a
reasonable amount of persond comfort in the future. He stated that the employee’ s medications

impair her employability to the extent that she cannot work.

Dr. William J. Gutch, an orthopedic surgeon, saw the employee once for the purpose of
performing an independent medical evaluation on May 21, 1996. In addition to his examination of
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the employee, Dr. Gutch reviewedthe reports of Drs. Holt, McKnight and Williams. He diagnosed
the employee to have a crushing injury to her left foot which laer developed into RSD, which is
limited totheemployee's left lower extremity. He stated that her pain would causeher to not be able

to concentrate well enough to hold a job and that he doubts that her condition will improve.

Norman E. Hankins, Ph.D. isan expert in vocational analysisand disability assessment and
is certified by the American Board of Vocaional Experts. Dr. Hankins evaluated the plaintiff on
March 29, 1996 and hisassessment included thereportsof Dr. Williams, Holt and McKnight. Given
the employee’ s vocational history, pain, emotional problemsand 1Q, Dr. Hankins considered the
labor market which includes Greene, Hamblen, Cocke, Grainger and Hawkins Counties and
determined that the employee’ s post-injury access toemployment isnonexistent. He opined that the

employee is 100% vocationally disabled.

Thetrial court found as follows regarding the employee’ s condition:

Thiscourt isof the opinion, after considering the type of injure, [SiC]

al the medical treatment, her work history, her educationd history,

her medical impairment to the left foot, and left extremity, her

psychiatricimpairment, her depression, her psychiatric problems, the

fact that she was prescribed antidepressants shortly after the injury

and further considering all the medical evidencein thelight that this

isaworkmens|[sic] compensation case, that the plaintiff is suffering

from RSD or some psychiatric symptoms that is [sic] a direct

consequence of her work related injure, [sic] and has a vocational

disability of 85% to the body as awhole.
The employer asserts that the evidence isinsufficient to support an award on either the theory that
theemployee has RSD or the theory that she has some psychiatric symptoms asthetrial court found.
Specificdly, the employer asserts that the employeefailed to establish by a preponderance of the
evidence that any RSD she may have had is permanent. Secondly, the employer asserts that the
employeefailed to establish by apreponderance of the evidence the essential elements of causation

and permanencewith respect to her psychiatric symptoms.

In workers' compensation cases, the scope of review in this Court on issues of fact isde
novo upon the record of the trial court, accompanied by a presumption of the corredness of the

findings, unlessthe preponderance of the evidenceis otherwise. Tenn.Code Ann § 50-6-225 (e)(2).



In this case, five doctorstestified about the employee’ s condition. Of these, only Dr. Hovis
is of the opinion that the employee does not have RSD. Dr. Williams, an anesthesiologist, opined
that theemployeehasRSD. Dr. McKnight, apsychiatrist, stated that the employee hasRSD and that
she will need continued psychiatric treatment and medications to have a reasonable amount of
personal comfort. Dr. Gutch, an orthopedic surgeon, testified that the employeehas RSD and he
doubts that her condition will improve. Dr. Holt, a podiatrist, gave the opinion that the employee
has RSD and that her condition is permanent. Even if we do not consider Dr. Holt a competent
witness as urged by the employer, the other competent testimony in this case does not preponderate

in favor of afinding that the employee’s RSD and psychiatric condition are not permanent.

Except inthemost obviousand routine cases, the claimant inawaorkers' compensaion action
must establish causation by expert medical evidence. Orman v. Williams Sonoma, Inc., 803 SW.2d
672 (Tenn. 1991). Although causation cannot be based upon speculative or conjectural proof,
absolute medical certainty is not required and reasonable doubt is to be construed in favor of the
employee. White v. Werthan Indus., 824 SW.2d 158, 159 (Tenn. 1992). It isentirely appropriate
for atrial judgetopredicatean award on medical testimony to the effect tha agivenincidert “ could
be” the cause of the employee’ sinjury, when thetrial judge al so has heard lay testimony from which
it may reasonably be inferred that the incident was in fact the cause of the injury. Orman, 803

S.W.2d at 676.

In this case, Dr. McKnight's diagnosis was that the employee suffers form psychiatric
symptoms and disorders secondary to and a consequence of ha original industrial injury. This
testimony is bolstered by the fact that Dr. Williamstreated the employee with an antidepressant and
suggested that she seek psychiatric pain therapy. An article which was filed as an exhibit to Dr.
Holt’ sdeposition clearly identifies psychol og cal and emational disturbances, and mental invalidism
as elements of the prognosis of one who has RSD.' The employer suggests that there are or were
other potential “stressors’” which could be the cause of the employee’s psychiatric condition. The

employer suggests that the employee’s two previous divorces could be a cause. However, the

! James N. Rogers, M.D. & Marc A. Valley, M.D., Reflex Sympathetic Dystrophy, 11
PAIN MANAGEMENT 73, 79 (1994)



employee has been married to her present husband for more than eight years. The employer also
pointsto the illnessof the employee’s child and the deaths of her father and brother. However, the
lay and medical proof isthat the employee never consulted amental health specialist for problems
which arose as a result of these situations. Therefore, we find that the evidence does not
preponderatein favor of afinding that the employee’ s psychiatric condition was not caused by her

on-the-job injury.

The employer next contends that because the employee refused to accept medical services
from April 6, 1995 to February 16, 1996, she is not entitled to receive temporary total disability
benefitsfor that period of time pursuant to Tenn. Code Ann. § 50-6-204(d)(7). Theevidenceisthat
the employee was approved for treatment at the Pain Clinic in Johnson City. This required her to
travel from her homein Russellville fivedays aweek for threeweeks. During the employe€ sfirst
attempt to compl etethetherapy in April of 1995, her husband was scheduled for surgery and shewas
only ableto completethefirst two days. Shedid not attend on Wednesday. On Thursday, when she
attempted to drive herself to Russellville, she suffered a panic attack which prevented her from
completing thetrip. She attempted to begin the treatment again the following week. Shereserved
ahotel room in Johnson City to avoid the problems she was having on the drive from Russellville.
By the third day, her child became sick and required hospitalization, therefore, she was forced to
discontinuethe thergpy. She attempted to continue the treatment again in July. However, she could
not make the drive due to the panic attacks brought on by the drive. The employee notified the
employer of her problems and asked about getting someone locally to trea her. However, the
employer never approved anyone else. The last day the employee was paid benefits was April 6,

1995.

Under these circumstances, we find that the evidence does not preponderate in favor of
finding that the employeerefused to comply with the employer’ srequest that she undergo treatment
at the Pain Clinic. Therefore, she was entitled to receive benefits until the date of her maximum

medical improvement, February 16, 1996.

Once the causation and permanency of an injury have been established by expert testimony,

7



the courts may consider many pertinent factars, including age, job skills, education, training, local
job opportunities, and capacity to work at types of employment available in the claimant’ s disabled
condition. Tenn. Code Ann. 8 50-6-241 (a)(2). Thetrial court avarded permanent partial disability
benefits based on a vocational impairment rating of 85% to the body as a whole. From our
examination of the evidenceand in light of the factorsto be considered in this case, we find that the

evidence does preponderate in favor of the trial court’ s award.

The judgment of the trial court is dfirmed. Costs on gopeal are taxed tothe appellants.

Irvin H. Kilcrease, Jr., Specia Judge

CONCUR:

Adolpho A. Birch, Jr., Justice

John K. Byers, Senior Judge
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Thiscaseisbeforethe Court upon motion for review pursuant to Tenn. Code Ann. § 50-
6-225(e)(5)(B), the entire record, including the order of referral to the Special Workers
Compensation appeals Panel, and the Panel's Memorandum Opinion setting forth its findings
of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not well taken and
should be denied; and

It is, therefore, ardered that the Panel's findings of fact and conclusions of law are
adopted and affirmed, and the dedsion of the Panel ismade the judgment of the Court.

Costswill be paid by appe lants, for which execution may issueif necessary.

It isso ordered this day of March, 1998.

PER CURIAM

REID AND BIRCH, JJ., NOT PARTICIPATING
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