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APPEAL DI SM SSED RUSSELL, SP. J.

Thi s appeal in a workers' conpensati on case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance wi th Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

This case was tried on March 25, 1996. By a judgnent dated
June 26, 1996 and filed two days later the judge found that the
conpensation rate was $382.79 a week, that all tenporary tota
disability benefits had been paid, and that the plaintiff
sust ai ned permanent partial disability to the body as a whol e of
48% (which entitled him to $73,495.68); and certain other

benefits.

The defendant FAXed its Notice of Appeal to the Grcuit Court

Clerk on July 26, 1996. An appeal bond was filed on August 10,

1996.

On Septenber 14, 1996, counsel for the defendant/appell ant

filed this notion:

Mbtion to Vacate and Re-enter Judgnent

Def endant, Travelers |Insurance Conpany, by
and through its l|egal counsel, files this
notion pursuant to Rule 60 of the Tennessee
Rule of G vil Procedures and requests that



the court vacate the judgnent filed on June
28, 1996, and re-enter that judgnent. A
menor andum of | aw in support of the notionis
subm tted cont enporaneously herewth.

Inits menorandumof | awthe appellant argued that its filing
by FAX of the Notice of Appeal was sufficient to perfect its

appeal under the holding of Ctuse v. Gty of Colunbia, 922 SSW 2d

492 (Tenn. 1996), but "out of an abundance of caution and to
further preserve defendant's appeal"” the appellant cites to the
trial court Rule 60.02 of the Tennessee Rules of Civil Procedure
as an avail abl e vehicle for obtaining the re-entry of the judgnent
"so as to start anewthe tine for appeal”. Appellant relied upon

Jenkins v. MKinney, 533 S.W 2d 275 (Tenn. 1976), as authority

for this procedure, and asserted that Rule 60.02 permtted it.
The nmenorandum conceded that on August 5, 1995, this court issued

its opinion in the case of Love v. College Assessnent Services,

Inc., 928 SSW 2d 36 (Tenn. 1996), wherein it was held that a FAX
transm ssion was insufficient to perfect an appeal from General

Sessions Court to Circuit Court.

Anot her Notice of Appeal was filed on Cctober 28, 1996; and
an appeal bond was filed on October 28, 1996. On that sane date
the record reflects the entry of an order vacating and reentering

the court's judgnment pursuant to the defendant/appellant's notion.

We thus confront the dispositive issues arising fromthis
appeal . First, we consider whether the tinely FAXed Notice of
Appeal was effective; and if not, whether this procedural defect

was one that could be avoided by a Rule 60 process.



Addressing the first issue we hold that this court nmade it
abundantly clear in Cruse that counsel should not rely on
facsimle transm ssions for the filing of docunents in the future.
Cruse was filed on May 6, 1996, nore than two nonths before the
Noti ce of Appeal was FAXed in this case. The Love, case, although
not filed until ten days after the Notice of Appeal was FAXed in

this case, is inportant for the footnote:

Qur recent decision in Cruse v. City of
Colunbia, 922 S.W 2d 492 (Tenn. 1996), does
not conflict wth this opinion because that
deci si on was based on "t he uni que
ci rcunst ances presented". Furthernore, we
specifically stated that "counsel should not
rely on facsimle transmssions for the
filing of docunents in the future." Cruse,
922 S.W 2d at 493.

We now consider whether or not Rule 60.02 allows the trial
judge the discretionto relieve an attorney fromthe consequences
of erroneously tinmely filing only by facsimle transmssion a

Notice of Appeal. We hold that it does not.

Rul e 60.02, in pertinent part, reads:

M st ake - | nadvertence - Excusabl e Negl ect -
Fraud, etc. -

On notion and upon such terns as are just,
the court may relieve a party or the party's
| egal representative froma final judgnent,
order or proceeding for the followng
reasons: (1) m stake, inadvertence, surprise
or excusable neglect; * * * * (5) any other
reason justifying relief from the operation
of the judgnment. * * * * *

Wiile it has been held that Rule 60.02 is available to

persons who fail to tinely file a Notice of Appeal, the sane case



hol ds that the nmere fact that a | awyer is ignorant of the rules or
m stakenly reads the rules is not within itself reason to invoke

Rule 60.02 (1). Kilby v. Sivley, 745 S.W 2nd 284. (Tenn. App

1987) . Counsel's ignorance of law or Rules was held not to

justify Rule 60 relief in Food Lion, Inc. v. Wshington County

Beer Board, 700 S.W 2d 893 (Tenn. 1985) and Algee v. State Farm

Gen. Ins. Co., 890 S.W 2d 445 (Tenn. App. 1994).

Rule 60.02 (5), despite its broad |anguage, is construed
narrowmly. |Its standards are nore demandi ng than those applicable

to other grounds for Rule 60.02 relief. NCNB v. National Bank of

Thrailkill, 856 S.W 2d 150 (Tenn. App. 1963).

We hold that it was error for the trial judge to vacate and
reinstate the court's judgnent so as to give the appellant the
opportunity to prosecute this appeal when no valid Notice of
Appeal was tinely filed. The appeal is dismssed, wth costs

assessed to the appell ant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE RElI D, ASSCCI ATE JUSTI CE

W M CHAEL MALQAN, SPECI AL JUDGE
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