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MODI FI ED AND REMANDED RUSSELL, SP. J.

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Wrkers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 506-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

THE CASE

The appel |l ee/ enpl oyee was working as a truck driver on
January 27, 1994, when he was injured in a head-on collision with
anot her truck. Wat conplicates this case is that the injured
enpl oyee had suffered two serious prior injuries of the sane
general nature of those suffered in this accident. In a 1990
accident he suffered a ruptured disc and a fractured coccyx. This
was a workers' conpensation case, but the enployer was self-
insured and filed for bankruptcy before a settlenent was nade.
Medical records for that injury reflect a 5% anatom ca
I mpai r ment . Anot her back injury at work in 1991 resulted in a
wor kers' conpensation settlenent based upon a 20% vocati onal

disability to the whol e body.

In the case at bar the trial court found that the injured



enpl oyee, Herbert Earl Carter, suffered a 90% vocationa
disability fromthe 1994 accident, that he was thereafter totally
di sabl ed; and, because of the prior 20%whol e body di sability that
t he defendant insurance conpany should pay him for 90% of 400

weeks and the Second I njury Fund 10% of 400 weeks. Both appeal ed.

THE | SSUES

| TT Hartford Insurance Conpany (substituted for US. F. &G
| nsurance Conpany as carrier for the enployer) contends that the
finding that the enpl oyee was 90%di sabl ed as a result of the 1994
acci dent is excessive under the proof, that the award shoul d have
been confined to the right |eg rather than the whol e body; and, in
the alternative, the award agai nst the insurance carrier should

have at npst been 80%

The Second Injury Fund al so contends that the proof does not
support a judgnment of 90% pernmanent disability arising out of the
1994 accident, or the judgnent of 10% of 400 weeks against the

Second | njury Fund.

The appellee contends that the trial court erred in not

awarding lifetine benefits under Tennessee Code Annot ated Section

50- 6- 207 (4).

APPLI CABLE LAW

Liability under the Second Injury Fund is defined under

Tennessee Code Annot ated Section 50-6-208.

Qur appellate reviewis d

nova upon the record of the trial

court, acconpanied by a presunption of the correctness of the



findings of fact, wunless the preponderance is otherw se.
Tennessee Code Annot at ed Section 50-6-225 (e)(3). Concl usions of

law are subject to de nova review w thout any presunption of

correctness. Presley v. Bennett, 860 S.W 2d 857 (Tenn. 1993).

An enpl oyee is considered totally disabled when a covered
injury totally incapacitates him or her from working at an
occupation which brings him or her an incone. Tennessee Code

Annot at ed Section 50-6-225 (e)(2).

ANALYSI S
The threshold key to an analysis of this case is whether or
not the evidence supports the trial judge's holding that M.

Carter is permanently and totally disabl ed.

Three experts testified. A chiropractor, Boyd Denton
Mat t hews, saw him eight tines. The subject injury occurred on
January 27, 1994. Dr. Matthews saw himfirst on August 23, 1994,
and |ast on Septenber 25, 1994. He studied records of M.
Carter's prior injuries, and exam ned his present condition. He
opined that M. Carter had a 36% permanent partial anatom cal
i mpai rment to the whol e body. However, he was unable to allocate
this inmpairnent to a specific prior accident. |In effect, he said
that M. Carter, when he exam ned him had these inpairnents, but
he could not say how or when they originated. Specifically, he

was asked and answer ed:

Q Doctor, finally one nore question. W've
tal ked a | ot about these prior injuries and |
just have one nore question in regard to
those. Based on the fact that you've never
seen this man prior to this nost recent auto



accident and he's had all these prior |unbar
probl ens, you can't differentiate how mnuch,
i f any, anatom cal changes are attributable
to the nost recent accident versus all his
prior injuries?

A Anything that | would say prior to
8/23[94] when | saw him would be pure

specul ati on.

The second expert to testify was Norman E. Hankins, Ed. D.,
a vocational expert. Based upon his review of the nedical records
of M. Carter's 1990 and 1991 injuries, he opined that M. Carter
had a fifty percent vocational disability when he was worki ng full
time as a truck driver prior to January 27, 1994. Then, primarily
based upon the conclusions of the chiropractor. Dr. Matthews,
relative to the undifferentiated disabilities existent after all
of the accidents, Dr. Hankins opined that M. Carter was one
hundred percent vocationally disabled. This wi tness noted that
Dr. George H Lien, MD., a board certified neurol ogi cal surgeon
who had treated the injured enployee after his |ast accident,
opined that M. Carter could return to driving a truck; but this

W tness apparently gave no weight to Dr. Lien's expert opinion.

The third expert is Dr. Lien. He reviewed the prior nedical
records and treated M. Carter for his 1994 injuries. He opined
that M. Carter could return to truck driving, but woul d be unabl e

to manual |y operate a tarp w nch.

Dr. Lien diagnosed a peroneal nerve injury with | eg atrophy,
and set a 15% inpairnment to the whole person. He testified
further that a peroneal nerve palsy was a condition that could

i nprove or even go away over a prolonged recovery. Dr. Lien



testified: "There is no radiologic evidence of any probl ens that

shoul d cause himfrombeing able to do unlimted work."

Dr. Lien was asked and answer ed:

Q - - - can you say within a reasonable
degree of nedical certainty as to whether or
not the peroneal nerve palsy was caused by
the accident in January of 1994?

A. | think that there are a | ot of unknowns
in this case. | do not know the exact site
of his nerve injury, whether its at the | evel
of the peroneal nerve or whether it's at the
| evel of his lunbar spine. There is no way
for determining the age of the injury based
upon objective criteria. Al that | have to
go by is the patient, the history that he
presents of this atrophy occurring since the
acci dent .

CONCLUSI ON_AND JUDGVENT

The weight of the evidence is that M. Carter had
substantially the sanme injuries prior to 1994, and that he
suffered an exacerbation in the subject accident. The nost
persuasi ve testinony regarding his fitness to return to work as a
truck driver comes from Dr. Lien. W find that the evidence
pr eponder at es agai nst the judgnment that M. Carter is totally and
permanently vocationally disabled. W hold that the January 27,
1994 accident resulted in 37 1/2% pernmanent partial vocati onal
disability to the body as a whole, and anend the judgnent of the
trial court accordingly. The case is remanded for enforcenent of
t he decree. Costs on appeal are assessed to ITT Hartford

| nsurance Conpany, the substitute appellant.



WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

ADCLPHO A. BIRCH, JR.,
CHI EF JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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Def endant - Appel | ee. MODI FI ED AND REMANDED.

This case is before the Court upon notion for review pursuant to
Tenn. Code Ann. 8§ 50-6-225(e)(5)(B), the entire record, including the
order of referral to the Special Wrkers' Conpensation Appeal s Panel,
and the Panel's Menorandum Opinion setting forth its findings of fact
and concl usions of law, which are incorporated herein by reference;

Wher eupon, it appears to the Court that the notion for reviewis
not well taken and shoul d be denied; and

It is, therefore, ordered that the Panel's findings of fact and
conclusions of law are adopted and affirmed, and the decision of the
Panel is nmade the judgnment of the Court.

Costs will be paid by the defendant-appellant, |ITT Hartford
| nsurance Conpany.

T 1S SO ORDERED this 16th day of My, 1997.

PER CURI AM

Birch, C.J. - Not participating.






