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AFFI RVED RUSSELL, SP. J.

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

THE CASE
Sulay B. Lamn was an assenbly line worker for Calsonic
Yorozu Corporation. He underwent surgery for a herniated | unbar
di sc and cl ai ned that the condition was a conpensable injury. Two
I ssues of fact were dispositive: (1) was the disc herniated in
the course and scope of M. Lamn's enploynent; and (2) if so, was

the statutory notice requirenent conplied with or waived.

The trial judge found both issues against the enpl oyee and

di sm ssed t he case.

The enpl oyee contends on appeal that the trial court erred in
hol di ng t hat a conpensabl e i njury was not proved; erred in hol di ng
that tinely notice to the enployer was not given; and erred in

hol ding that the failure to tinmely give notice was prejudicial

It is our duty to review these findings of fact by the trial

j udge de

novo upon the record, acconpani ed by a presunption of the




correctness of the findings; and to affirm the findings of the
trial court, wunless the preponderance of the evidence is
ot herw se. Tennessee Cord Annotated Section 50-6-225 (e) (2);

Lollar v. Val-Mart Stores, Inc., 767 S.W 2d 143, 149 (Tenn.

1989); Whiteside v. Morrison, Inc., 799 SSW 2d 213 (Tenn. 1990);

Sinpson v. HD Lee Co., 793 SSW 2d 929 (Tenn. 1990).

The enpl oyee cl ai med to have experi enced back pain at work in
June and on July 30, 1994. On Septenber 26, 1994, he was
di agnosed as having a ruptured disc in his | ow back by Dr. Warren
F. McPherson, M D. a neurosurgeon. The enployee told the doctor
that "he was trying to work our whether this is a workers’
conpensation case or not, and would call us when he wanted
anything to be done.” Dr. MPherson recorded that "M . Lam n gave
me no specific history of an incident that started his pain. He
thinks that it may be related to his lifting and that may be true
or it may be related to other factors equally". Dr. MPherson did

a | unbar | am nectony on January 27, 1995.

There was credi bl e evi dence that the enpl oyee had suffered an
injury to his | ower back in a notor vehicle accident in 1990, for

whi ch he was treated for five nonths.

M. Lamin was treated by Dr. K P. Kumar, M D., on August 29,
1994. He made no reference to his enploynent in giving the

hi story of his conplaints to Doctor Kunar.

Wiile on vacation in Lima, OChio, on Septenber 9, 1994, he
sought treatnment for pain in his left hip. He gave a history of

"no known injury". He stated that his hip pain was aggravated by



his activities of softball, soccer and sonetinmes wth sexual
activity. He subsequently again went to Dr. Kumar and gave no

history of injury at work or onset of synptons at work.

M. Lamn clains that he reported |ow back pain to the
conpany nurse. However, her report is a record of shoul der and
neck pain fromworking above shoul der level, with no reference to

| ow back pai n.

The enployee gave a formal injury report on Septenber 29,
1994, (three days after Dr. McPherson di agnosed t he ruptured di sc)

and clainmed that he hurt his back on July 30, 1994.

M. Lamin's efforts to show actual know edge of an on-the-job
| ow back injury by conpany supervisory and/or nedical personne

wer e unconvi nci ng and substantially deni ed.

There sinply is no evidence of an event in the course and
scope of M. Lam n's enploynent that can be pointed to as the tine
and place of this |ow back injury. He suffered sone neck and
shoul der pain in June, 1994, fromrepetitive high lifting; but was
taken off that job and inmmediately got over the soreness. That

pronpt recovery negates the idea that the disc was ruptured then.

Since an incident marking the tinme of the rupture of the disc
cannot be identified, the notice i ssue becones a non-issue. There
isnoidentifiable tinme frame for giving notice of an injury which

cannot be shown to have occurred on the job.

M. Lamn sinply did not have convincing evidence that his



back injury was job related. It was his burden to prove that it

was, and he failed to carry this burden.

The judgnent of the trial court is affirnmed. Costs on appeal

are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

FRANK F. DROWOTA, |11
ASSCCl ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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