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AFFI RVED RUSSELL, RETI RED JUDGE

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

THE CASE
Goria Perkins began working for the defendant in its
manuf acturing plant in 1985. In 1993 she was el ected to work as
a group leader. This required her to see that the workers in her
group were tinely supplied with parts, and she also personally
substituted for workers who had to tenporarily | eave their jobs to

go to a rest roomor first aid station

On May 7, 1993, an enployee in her group, working on the

opposite side of a noving conveyor |line, needed to |eave her
station and go to first aid. Responding to this summons, the
plaintiff crossed the noving conveyor line and fell off of it.

She severely injured her right shoulder and has been unable to

return to work.

The trial court judged that the plaintiff sustained a 95%
per manent partial disability to the body as a whole, and entered

j udgnment accordingly.



The sol e dispositive issue before this court

THE | SSUE

i s whet her

or

not plaintiff is barred fromconpensati on benefits by reason of an

al | eged viol ation of Tennessee Code Annotation Section 50-6-110,

which at the tine of the injury provided:

50-6-110. |[Injuries not covered. - (a) No
conpensation shall be allowed for an injury
or death due to the enployee's wllfu

m sconduct or intentional self-inflicted
injury, or due to intoxication, or wllful
failure or refusal to use a safety appliance
or performa duty required by |aw

(b) If the enployer defends on the ground
that the injury arose in any or all of the
above state ways, the burden of proof shal

be on the enpl oyer to establish such defense.

The enpl oyer all eges that the plaintiff's crossing the noving

conveyor |ine was such a conscious violation of the conpany rul es

as

to

constitute the wllful msconduct proscribed by

f oregoi ng stat ute.

The trial court explicitly held as foll ows:

The next issue is whether or not Ms. Perkins
is entitled to permanent partial disability.
Tennessee Code Annotated Section 50-6-110
provides that no conpensation shall be
allowed for an injury due to an enpl oyee's
Wi llful msconduct or wllful failure or
refusal to use a safety appliance. The Court
has consi dered the case of |nsurance Conpany
of Anerica v. Hogsett, 488 S.W 2d 730 (Tenn.
1972). In this case, the Court held that
three elenents are needed to constitute
willful msconduct for the purpose of the
statute:

(1) An intention to do the act. Qovi ousl y
Ms. Perkins intended to clinb onto the
conveyor belt;

(2) The purposeful violation of the orders.
There can be no questions that the orders
were that enployees were not to clinb on a
novi ng conveyor belt. Ms. Perkins, in her
position as a group |eader was in better
position than anyone to be aware [sic] those

t he



rules and also aware of her violation of
t hose rul es;

(3) An elenment of perverseness. The Court
finds inthis case that the Plaintiff was not
shown to have been perverse. | nstead, we
think the evidence reveal ed only that she was
i mpul sively careless in her zeal to help one
of her fellow enployees take a break. To
brand her action as willful msconduct is to
paint with too broad a stroke. She was about
her nmaster's business, even though too
eagerly so and not on a lark of her own.

I n Bryan v. Paranmount Packagi ng Corporation
677 S.W 2d 453, (Tenn. 1984) "we have held
that where an enployee is performng the
duties assigned to him by his enploynent
contract and is acting in furtherance of his
enpl oyer's interest, regardless of the fact
t hat he perforns those duties in an
unnecessarily dangerous or rash manner, it
cannot be said that his resulting injury did
not arise out of enploynent, provided that
hi s conduct woul d be reasonably
contenplated.” See Wight v. Gunther Nash
Mn. Const. Co., 614 S W 2d 796 (Tenn.
1981).

It is also inportant to note in Bryan, it was
hel d that di sobedi ence of a work rule is not
Wi |l ful msconduct within the nmeaning of the
statute where the "rule is  habitually
di sregarded with know edge and acqui escence

of the enployer. In such case, the enployer
wai ves the rule" or is estopped to invoke it
agai nst enpl oyees. There can be little

guestion that there is a continuing problem
even after the signs were posted, with people

climbing over the |line. The testinony
clearly showed that the group |eaders were
aware of this and in fact, even the

supervi sor had been aware that this was a
continui ng problem even though it had eased
up sone after the signs were posted.

THE EVI DENCE

The plaintiff, her supervisor, another group |eader and two
co-workers all testified that a nessage had cone from the
supervi sor through the group | eaders to the Iine enpl oyees that no

one was to cross the conveyor line. However, the plaintiff and a



co-worker in her group testified that |ater there was a nessage
that they could cross over the areas of the conveyor belt that did
not have the electricity overlay above it. The other three
af oresai d witnesses denied that there had been a second nessage.
The plaintiff testified that she crossed at a place where there
was no electricity overlay. Another worker disputed this. The
testinmony, for the nost part, indicated that it was not uncommobn
for enpl oyees to cross the conveyor line, and they for this were

not consistently "witten up” or reprimnded.

CONCLUSI ON

W reviewthe case de novo with a presunption of correctness.

Tennessee Code Annotated Section 50-6-225 (e)(2).

The key factual issue is whether or not the perverseness
necessary to wllful msconduct was present. The trial judge
found that it was not. The evidence does not preponderate agai nst

t hat findi ng.

The judgnent of the trial court is affirmed. Costs on appeal

are assessed to the appell ant.

WLLIAM S. RUSSELL, RETI RED JUDGE

CONCUR:




ADOLPHO A. BIRCH, JR ,
CH EF JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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Defendant/Appellant. AFFIRMED.

JUDGMENT ORDER

This case is before the Court upon a motion for review pursuant to Tenn.
Code Ann. § 50-6-225(e)(5)(B), the entire record, including the order of referral to
the Special Workers' Compensation Appeals Panel, and the Panel's Memorandum
Opinion setting forth its findings of fact and conclusions of law, which are
incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not well-
taken and should be denied; and

It is, therefore, ordered that the Panel's findings of fact and conclusions of
law are adopted and affirmed, and the decision of the Panel is made the judgment
of the Court.

Costs will be paid by the defendant/appelllant and its surety, for which

execution may issue if necessary.

IT IS SO ORDERED this 26th day of February, 1997.

PER CURIAM



