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AFFI RVED RUSSELL, RETI RED JUDGE

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprene Court of findings of fact

and concl usi ons of | aw.

THE CASE
Mart ha Ann Boyd, age 22 at the tine of trial, worked at
running a nmachine that drilled parts so that they can be placed
together on an assenbly line. She was required to place a part
inside a jaw of the machine and close the jaw with a |ever and
t hen push anot her handl e to operate the nmachi ne. She was required

to produce a mninumof 5,600 parts per eight hour shift.

Thirteen nonths after she comenced this job she began
suffering intense pain in her right forearm She suffered

tingling, nunbness and pain in her arm wist and fingers.

Her attending physician/surgeon, H Janmes Wesman, MD.,
di agnosed her nedical problemas a right pronator syndronme. This
is a condition wherein the pronator nuscle, located in the
forearm develops to the point that it deconpresses the nedi an

nerve | ocated underneath it.



Treatnment consisted of surgery on the right forearm to
rel ease the trapped nerve. An incision was nade into the armfor
a distance of about eight inches. Wien the arm healed a

significant scar resulted.

Ms. Boyd returned to work and was assigned to operate the
sanme machi ne. Her synptons returned and she was transferred to an
easi er machine that did not require repetitive manual operation
A few nmonths | ater she was laid off, and at the tine of trial had

not found anot her j ob.

Her attendi ng physician opined that she had a 10% per manent

partial anatomc inpairnment to the right arm The trial judge

assessed her vocational disability at 25% of the arm

THE | SSUES

The appellant contends that the trial court erred by
considering the enployee's surgical scar as a conpensable
di sfigurenment, and by awardi ng vocational disability "when there
was no showi ng of a dimnution of the plaintiff's earning capacity

in the open | abor narket".

As an alternative plaint, it is submtted that the award was

excessi ve.

ANALYSI S
The appellant relies upon Tennessee Code Annotated Section
50-6-207 (3)(B), which [imts disfigurenent awards to
di sfigurement to the head, face or hands; and to the case of Owens

V. Vulcan Materials Conpany, 503 S.W 2d 87 (Tenn. 1973), which




states that a disfiguring injury is nonconpensable where it and
sone ot her conpensable injury result fromthe sane acci dent at the

same point on the body.

We do not find that the judgnent in this case was in any part
based wupon disfigurenent. The trial judge held "that the
plaintiff has incurred a nedical inpairnment of four percent
because of the injury and surgery and an additional six percent
because of the scarring”, and held that M. Boyd suffered a
twenty-five percent pernanent partial disability to her right arm
The attendi ng surgeon testified that she had a four percent
functional inpairnment and "six percent is the scar”. He said that

it is not a functional scar.

There was no evi dence that contradicted Ms. Boyd' s testinony
on this issue, as follows:

A * * * And | cannot cover the scar because
the scar hurts so bad when | try to cover it.

Q \What do you nean by cover it?

A. To wear a |long sl eeved bl ouse or a jacket
or sonething of that sort.

Q Wiat happens when you try to do that?
A. It rubs the scar and it hurts ne.

Q Do you have pain with the scar now
besi des what you just described?

A.  Yes, sir.

Q Tell us about that. Tell the judge what
your experience.

A. | experience sharp pain through the scar,
into the scar tissue, down through the arm
It will occasionally make ne cry because it
cranps. The pain is as if soneone is still
cutting on it and ne awake. The pain is
real |y bad.



We interpret the six percent attributed to the scarring to be
bott omed upon the pain that it causes, with resultant disability.
Di sfigurenent is not the basis for that part of the judgnent.

This is not a matter of cosnetics, but involves disabling pain.

Regardi ng t he al | eged excessi veness of the award, the injured

enpl oyee coul d not perform her previous duties w thout reinjury,

and has been unable to find other work that she can tol erate.

We review the judgnent of the trial judge de novo upon the

record, acconpanied by a presunption of correctness of the
findings below, wunless the preponderance of the evidence is
ot herwi se. Tennessee Code Annotated Section 50-6-225 (e)(2)

(1991). This standard of review requires this court to weigh in
depth the factual findings and conclusions of the trial court.

Hunphrey v. David Wtherspoon, Inc., 734 SSW 2d 315 (Tenn. 1987).

The extent of vocational disability is a question of fact to
be determned fromall of the evidence, including |ay and expert

testinmony. Washington v. Mddine Mg. Co., 798 S.W 2d 232, 234

(Tenn. 1990).

CONCLUSI ON

W find that no error was comm tted regardi ng conpensation
for disfigurement of an injured part of the enpl oyee's body, for

t he reasons st at ed.

Furthernore, the judgnent is not excessive under all of the



pr oof .

The judgnent of the trial court is affirned.

WLLIAM S. RUSSELL, RETI RED JUDGE

CONCUR

ADOLPHO A. BIRCH, JR
CH EF JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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