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Thisworkers compensation gppeal hasbeen referred to the Special Workers Compensation Appeal s
Panel of the Supreme Court in accordance with Tennessee Code Annotated 8§ 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. The trial
court found that in the current work-related injury the plaintiff sustained an 80 percent permanent
partial disability to the body as awhole and a 15 percent permanent partial disability to the body as
awhole as aresult of an aggravation of her pre-existing depression. The plaintiff had previously
sustained a work-related carpal tunnel injury and received an award of 35 percent for the injury,
which was stipulated to convert to 17.5 percent. The trial court found the plaintiff’s current 95
percent disability coupled with her pre-existing right arm condition rendered her permanently and
totally disabled in accordancewith Tennessee Code Annotated § 50-6-207(4)(A)(i). Thetrial court
assessed 82.5 percent of the award to the defendant employer and the balance to the Second Injury
Fund. We affirm the judgment of the trial court and remand the case to the trial court for entry of
such orders as are necessary to carry out the judgment.

Tenn. Code Ann. 8 50-6-225(¢e) (1999) Appeal as of Right; Judgment of the Circuit Court is
Affirmed and Remanded

JoHN K. BYERS, SR. J., delivered the opinion of the court, in which WiLLIAM M. BARKER, J. and
W. NEIL THOMAS, |1, SpP. J., joined.
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MEMORANDUM OPINION

Review of the findings of fact made by the trial court isde novo upon the record of thetrial
court, accompanied by a presumption of the correctness of the findings, unless the preponderance
of theevidenceisotherwise. TENN. CoDE ANN. 8 50-6-225(€)(2); Sonev. City of McMinnville, 896
S.W.2d 548, 550 (Tenn. 1995). The goplication of thisstandard requiresthis Court toweighinmore
depth the factual findings and conclusions of thetrial court in workers compensation cases. See
Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452, 456 (Tenn. 1988).

Facts

Theplaintiff, 57 years of age at thetimeof trial, left school inthe 9" grade. She hasworked
previoudy asahotel housekeeper and asalinen sorter at alaundry. Prior to her work-relatedinjury,
she had worked for the defendant employer for 30 years in an assembly line position. In 1989 she
received a workers' compensation settlement of 35 percent’ to the right arm for a carpal tunnel
injury. This case involves both a cumulative physical injury to the plaintiff’s right shoulder and
exacerbation of the plaintiff’s pre-existing depression.

Theplaintiff suffered atorn right rotator cuff withinthe course and scope of her employment.
Shewastreated surgically. Shortly beforetheplaintiff wasto returnto work, the defendant employer
advised her it would be unable to accommodate her. Theplaintiff hasnot returned to work with any
employer since that time. She also claims to have suffered an aggravation of her pre-existing
depresson as aresult of her shoulder injury and job | oss.

M edical Evidence

Physical Injury

Dr. Randall Robbins, an orthopedi c surgeon, testified by deposition. Hefirst saw the plaintiff
on December 30, 1998, upon referra from another physician in his practice. He ordered an MR,
which revealed atorn rotator cuff on the plaintiff’sright side. Surgery was performed on April 22,
1999. The plaintiff then underwent physical therapy. In September of 1999, Dr. Robbins noted the
plaintiff could returnto work aslong as she avoided repetitive use of her right aam. He also ordered
a Functional Capacity Examination and assessed a medical impairment rating of 8 percent to the
upper extremity or 5 percent to the whole body. The Functional Capacity Examination showed the
plaintiff was unableto perform light work on asustained eight hour bass. Dr. Robbins adopted the
restrictions contained in the Functional Capacity Examination but stated that aslong asthe plaintiff
worked within the restrictions, she could work afull day.

1 . . .
For purposes of this case the parties have stipulated that the award converts to 17.5 percent.
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Aqaravation of Pre-existing Condition

The plaintiff has a 13 year history of treatment for chronic depresson. Dr. Pamela
Bridgeman, the plaintiff’s general physician, provided treatment for the plaintiff’ s depression over
aperiod of severa years. OnMay 23, 2000, the plaintiff told Dr. Bridgeman about feding increased
stress due to her job loss. At that visit, Dr. Bridgeman testified she found the plaintiff to be
moderately depressed and fdt the plaintiff would have trouble working “based on the level of
depression [observed] that day.” Dr. Bridgeman also testified that “prior to this point, [the
plaintiff’s] depression wasdoingwell . . .."

Theplaintiff wasfirst treated by Dr. Donald Catron, apsychiatrist, on October 13, 1999. He
saw the plaintiff twice in December of 1999 and twice in January and March of 2000. He testified
by deposition. Dr. Catron noted a history of depression that was periodically managed by
medication. He testified she gopeared upset by her job lass, which he treated with anti-anxiety
medication. The plaintiff apparently became somewhat worse between December of 1999 and
January of 2000 and was placed on an anti-depressant. By March of 2000, the last time Dr. Catron
saw the plaintiff, hetestified that she appeared improved. With the caveat that having only seen the
plaintiff four times, he felt unable to provide an accurate impairment rating, Dr. Catron testified he
believed the plaintiff’s medical impairment rating would be mild to moderate depression or 25to
30 percent to the body as a whole when expressed numerically. Dr. Catron stated the plaintiff’s
depression alonewould not make her totally unableto function in theworkplace, but in combination
with her physical state, she would be disadvantaged in the competitive workplace.

Vocational Evidence

Dr. Rodney Caldwell, Ph.D., avocational expert, testified at trial for the plaintiff. He saw
the plaintiff on September 19, 2000, and performed an evaluation. Hetested the plaintiff and found
she could read at a 12" grade level and perform arithmetic at a 7" gradelevel. After reviewing the
medical evidence and performingajob andys's, Dr. Caldwell opined that, based on the restrictions
from the Functional Capacity Examination, the plaintiff was unable to perform any competitive
work.

Ms. Terry Albert, a certified vocational rehabilitation counselor, testified at trial for the
defendant employer. Ms. Albert has a masters degree in rehabilitation and works primarily in
assisting people who leave the military find jobs. She testified that she had given testimony in
divorce casesacouple of timesand had testified in thelast three or four yearsin acouple of workers
compensation cases. Ms. Albert saw the plaintiff on September 19, 2000. Shereviewed the medical
evidence and administered several tests. Ms. Terry aso performed a labor market survey. She
opined the plaintiff could perform sedentary type jobs that do not require extensive pushing and
pulling. She testified that the computer program she used identified 112 jobs available for the
plaintiff; she could not say whether the available jobs were full or part-time position. Ms. Albert
testified shewas aware of the no eight-hour days at alight level of work restriction in the Functional
Capacity Evaluation, but she assumed the plaintiff could work an eight-hour day at the sedentary
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level. She opined that the plaintiff had a 57 percent vocational disability.

Thetrial court found the plaintiff had suffered a95 percent permanent partial disability with
80 percent attributable to her shoulder injury and 15 percent attributable to aggravation of her pre-
existing depresson. Thetria court found the plaintiff’s current 95 percent disability coupled with
her pre-existing right arm condition rendered her permanently and totally disabled under Tennessee
Code Annotated 8§ 50-6-207(4)(A)(i). Thetrial court apportioned 82.5 percent of the award to the
defendant with the balance to the Second I njury Fund and ordered the compensation payable until
the plaintiff reached age 65.

Discussion

The defendants contend the plaintiff’s pre-existing depression was not exacerbated by her
work-related injury and that she is not permanently totally disabled.

The plaintiff has ahistory of depression that predates her work-related injury. An employer
isresponsiblefor workers' compensation benefits, even though the claimant may have been suffering
from a serious pre-existing condition or disability, if the employment causesan actual progression
of the pre-existing condition. Hill v. Eagle Bend Mfg., Inc., 942 S\W.2d 483 (Tenn. 1997).
However, to be compensabl g, the pre-exi sting condition must be advanced; there must be anatomical
change in the pre-existing condition, or the employment must cause an actual progression of the
underlying disease. Sweat v. Superior Indus., Inc., 966 SW.2d 31, 33 (Tenn. 1998). The medical
evidencepreponderatesinfavor of thetrial judge’ sfinding that the plaintiff’ spre-existing condition
was aggravated. The plaintiff’s depression clearly became worse after her injury and job lossasis
demonstrated by the testimony of Drs. Bridgeman and Catron.

In view of the holding in Ivey v. Trans Global Gas & Oil, we must determine whether the
trial court’ sfinding of 15 percent vocational disability attributable to the mental injury is supported
by the evidence becauseit isbased on amedica impairment given tothe body as awhol e rather than
asapercentage of impairment to ascheduled member. 3 S.W.3d 441 (Tenn. 1999). Mental injuries
are to be compensated as scheduled injuries. TENN. CoDE ANN. 8 50-6-207(3)(A)(ii)(ff); Ivey v.
Trans Global Gas & Oil, 3 SW.3d at 441. However, where the injury involves more than one
member of the body, one of which is scheduled and the other of which isnot scheduled, benefitsare
allowable on the bas s of apercentage of disability to the body asawhole. Kellermanv. Food Lion,
Inc., 929 S.W.2d 333 (Tenn. 1996; Continental Ins. Co. v. Pruitt, 541 SW.2d 594, 596 (Tenn.
1976). Sincethiscaseinvolvesanon-scheduled member aswell asthe scheduled mental injury, we
affirmthefinding of 15 percent impairment for the aggravation of the plaintiff’s pre-existing mental
injury. However, given Dr. Catron’s medical impairment rating of 25 to 30 percent to the whole
body, we also believe 15 percent would accurately reflect an appropriate number for a scheduled
member medical imparment rating for loss of mentd faculties.



We now turn to the issue of permanent total disability.

Any award of permanent total disability must bein compliance with the statutory definition
of total disability contained in Tennessee Code Annotated section 50-6-207(4). The statute defines
permanent total disability asfollows:

When an injury not specifically provided for in this chapter as anended, totally
incapacitates the employee from working at an occupation which brings him an
income, such employeeshall be considered “totally disabled,” and for such disability
compensation shall be paid as provided in subdivision (4)(A) . . ..

TENN. CODE ANN. § 50-6-207(4)(B) (Supp. 2001).

Asthe statute and case law make clear, thelegal definition of permanent total disability does
not correlate directly with the meaning of permanent and total medical disability. Cleek v. Wal-
Mart Sores, Inc., 19 SW.3d 770, 774 (Tenn. 2000). The inquiry must “focus on the employee's
ability to return to gainful employment.” Davis v. Reagan, 951 SW.2d 766,767 (Tenn. 1997).
Accordingly, “[t]he assessment of permanent total disability is based upon numerous factors,
including theemployee’ sskillsandtraining, education, age, local job opportunities, and hiscapacity
to work at the kinds of employment available in his disabled condition.” Robertson v. Loretto
Casket Co., 722 S.W.2d 380, 384 (Tenn. 1986).

The employer argues that therelatively low medica impairment rating does not support a
finding of permanent total disability. However, arating of anatomical disability by amedical expert
is one of the relevant factors, but “the vocational disability is not restricted to the precise estimate
of anatomical disability made by amedical witness.” Henson v. City of Lawrenceburg, 851 S.\W.2d
809, 812 (Tenn. 1993). A finding of permanent total disability does not require a high medical
impal rment rating.

The defendant employer also daimsthetrial court erred in failingto accord more weight to
Ms. Albert’ stestimony. However, where the trial judge has made a determination based upon the
testimony of witnesses whom he has seen and heard, great deference must be given to that finding
in determining whether the evidence preponderates against the trial judge' s determination. See
Humphrey v. David Witherspoon, Inc., 734 SW.2d 315 (Tenn. 1987). We do not find that the
evidence preponderates againgt the trial judge in this regard. Ms. Albert clearly had limited
experience and could not support some of her findings with anything more than her assumptions
about the plaintiff’s capabilities. We do not find it erroneous on the part of the trial judgeto have
accorded less weight to her findings and more weight to the findings of Dr. Cadwell who
determined the plaintiff to be permanently and totally disabled.



The evidence supports the trial court’s finding that the plantiff is permanently totally
disabled within the meaning of Tennessee Code Annotated section 50-6-207(4). We, therefore,
affirm the judgment of the trial court and remand the case to thetrial court for entry of such orders
as are necessary to carry out the judgment.

The costs of this appeal are taxed to the defendant employer.

JOHN K. BYERS, SENIOR JUDGE
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JUDGMENT

This caseis before the Court upon the entire record, including the order of referral
tothe Special Workers Compensation Appeal s Pand, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appearsto the Court that the memorandum Opi nion of the Panel should
be accepted and approved; and

Itis, therefore, ordered that the Panel'sfindings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Court.

Costs on appeal are taxed to the defendant employer, Modine Manufacturing
Company, Inc. for which execution may issue if necessary.



