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MEMORANDUM OPINION

Review of the findings of fact made by the trial court isde novo upon the record of thetrial
court, accompanied by a presumption of the correctness of the findings, unless the preponderance
of theevidenceisotherwise. TENN. CoDE ANN. 850-6-225(€)(2). Sonev. City of McMinnville, 896
S.W.2d 548, 550 (Tenn. 1995). Theapplication of thisstandard requiresthis Court toweighin more
depth the factual findings and conclusions of thetrial courtsin workers' compensation cases. See

Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452, 456 (Tenn. 1988).

Discussion



Thetrial court foundthe plaintiff had suffered a seventy percent permanent partial disability
to the right leg and held that Windwood Health Rehab Center was liable for compensation to the
plaintiff. The defendant Windwood Health Rehab Center saysthetrial court erred in not finding the
defendant Clinch River Home Health Inc. liable under the last injurious injury rule. We affirm the
judgment of thetrial court

Facts

On January 2, 1998, the plaintiff wasworking for the defendant Windwood when shefell in
a shower while assisting a patient and suffered an injury to her right knee. Windwood did not
contest the compensability of theinjury. Windwood furnished medical careto the plaintiff. Shewas
off fromwork for a“few weeks,” returned to work for a“few weeks’ without restriction and | eft the
employment of Windwood after about “two weeks.” The plaintiff went to work for the defendant
Clinch River inMarch of 1998. The plaintiff testified that on February 12, 1999, shewas giving a
patient a bath in the patient’s home which required that the patient be placed on a shower chair.
According to the plaintiff she heard her knee pop and crack as she was paforming this task.

The plaintiff testified she went from the patient’s home back to Clinch River and reported
thisincident to LindaDarland, asecretary/receptionist. Theplaintiff testified shetold LindaDarland
that she was at work and her knee began to hurt and swell up. She testified Ms. Darland made a
doctor appointment for her. Shewastreated by Dr. Malagan, who hadtreated her previously, until
he referred her to Dr. Cletus J. McMahon, Jr., an orthopedic surgeon. Ms. Darland testified the
plaintiff never told her tha she had injured herself while working for Clinch River. She denied
making an appointment for the plaintiff with adoctor. Ms. Darland testified the plaintiff would tell
her that her knee hurt and that she believed it was caused by an accident at her previous employment.
Ms. Darland said the plaintiff never told her she was hurt while working for Clinch River.

Joyce Chattin, the director of nursing at Clinch River, testified the plaintiff came to her on
February 12, 1999, and brought anotefrom adoctor that limited the plaintiff to lifting no morethan
thirty pounds The plaintiff told Ms. Chattin not to worry that the cause of her problem happened
at aplace of previous employment.

Pamel aSue Obenshain, executivedirector at Clinch River, testified shetalked to the plaintiff
after February 12, 1999, and that the plaintiff could not point to any specific incident whileworking
for Clinch River which caused an injury to her right knee. The plaintiff told Ms. Obenshain she
thought the work for Clinch River aggravated the previous injury.

M edical Evidence

Dr. Cletus J. McMahon, Jr. an orthopedic surgeon first saw the plaintiff on February 24,
1999, when she was referred to him by Dr. Malagon. After testing of the plaintiff’sright knee, Dr.
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McMahon diagnosed her problem asatear of the medial meniscus and chondromalaciato theright
patella (softening of the articular cartilage). Dr. McMahon was of the opinion the cause of the
plaintiff’s knee problems was the fall of February 24, 1999. He opined she had sustained a seven
percent permanent partial impairment to her right leg as aresult of theinjury. He fixed permanent
restrictions of “being careful about squatting, doing bent knee activities such asgoing up and down
stairs.” Dr. McMahon was questioned closely by Windwood about whether the plaintiff reported
to him aninjury on February 12, 1999 while working for Clinch River. Hetestified she onlytalked
about lifting patients but not about a specific injury. Dr. McMahon’ s testimony on whether there
was a second injury and to the effect upon the plaintiff is so far speculativeasto have no valuein
determining the issue raised in this case.

Discussion

Thereis no question that the holding of the Court in McCormick v. Shappy Car Wash, 806
SW.2d 527 (Tenn. 1991) that when an employee has had a previous injury for one employer and
then sustained a subsequent injury while employed with a successive employer, the successive
employer is liable for the ertire disability caused by the subsequent injury. Whether there is a
subsequent injury whileintheemployment of the successive employer is, however, aquestion of fact
to be determined by the trial judge from the evidence presented in the case.

Thetestimony of the witnesseswho testified beforethetrial judge, with the exception of the
plaintiff, testified the plaintiff never told them she hurt herself whileworking for Clinch River. The
plaintiff’s testimony on whether there was an accidental injury on February 12, 1999 is less than
certain at most; she told the doctor the work might have aggravated the injury she received while
working at Windwood. The trial judge found testimony of the witnesses that there was no new
injury while the plaintiff worked for Clinch River more credible.

Wherethetrial judge has madeadetermination based upon the testimony of witnesseswhom
he has seen and heard, great deference must be gven to that finding in determining whether the
evidence preponderates against the trial judge’'s determination. See Humphrey v. Davd
Witherspoon, Inc., 734 SW.2d 315 (Tenn. 1987).

Wefind the evidence doesnot preponderate against the finding of thetrial judge that no new
injury occurred on February 12, 1999 and that the last injurious injury rule does not apply in this
case.

Windwood argues that the award of seventy percent loss of use of theright leg found by the
trial judgeisexcessive. Thisargument is based upon the fact the doctor only found a seven percent
medical impairment and the restrictions placed upon theplaintiff wereminimal. Further, Windwood
argues the plaintiff has returned to work.

We have reviewed the deposition of Dr. Craig R. Colvin, aspecialist in vocational rehabilitationand do not
find it relevant to the issue raised in thiscase.
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The determination of the amount of loss of use of ascheduled member when the lossisless
than total is difficult to quantify. A worker does not haveto show vocational disability or loss of
earning capacity to be entitled to the benefits for loss of use of a schedued member. Duncan v.
Boeing Tenn., Inc., 825 SW.2d 416 (Tenn. 1992). The applicableruleissimplewhenthereisatotal
loss of use of ascheduled member becausethe Workers Compensation Act providesfor theamount
of compensation to be awarded in such cases. When the loss of use is less than total, the
determination of the amount to which the worker is entitled to recover isless certain. For the most
part, the issue is best resolved by the trial judge in the exercise of discretion after hearing all the
evidenceinthecase. Onreview, wewould not disturb such findingsunlessthereisaclear showing
of an abuse of that discretion.

Wefind thetria judge did not abuse his discretion in awarding the plaintiff seventy percent
impairment to her right leg.

The cost of this appeal is taxed to Windwood.

JOHN K. BYERS, SENIOR JUDGE
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JUDGMENT
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This case is before the Court upon Applicant’s motion for review pursuant to Tenn. Code
Ann. 8 50-6-225(e)(5)(B), the entire record, including the order of referral to the Special Workers
Compensation Appea sPandl, and the Panel's M emorandum Opi nion setting forth itsfindings of fact
and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not well-taken and should
be DENIED; and

Itis, therefore, ordered that the Panel's findings of fadt and conclusions of law are adopted
and affirmed, and the decision of the Panel is made the judgment of the Couirt.

Costs will be assessad to Winwood Health Rehab Center for which execution may issue if
necessary.

PER CURIAM

Barker, J., not praticipating



