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Thisworkers compensation appeal hasbeen referred to theSpecid Workers Compensation Appeals
Panel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusionsof law. Inthisappeal, the plaintiff
insiststhetrial court erred in dismissing her claim at the close of her proof. Asdiscussed below, the
panel has concluded the judgment should be reversed and the cause reananded for full trial of all
issues fairly raised by the pleadings.

Tenn. Code Ann. 8 50-6-225(e) (2000) Appeal as of Right; Judgment of the Chancery Court
Reversed; Remanded.

JoEe C. LOSER, JRr., Sp. J., delivered the opinion of the court, in which JANICE M. HOLDER, J., and
ROBERT L. CHILDERS, Sp. J., joined.
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MEMORANDUM OPINION

Theemployeeorclaimant, Marilyn Reddick, is47 yearsold with ahigh school education and
no vocational training. Her employment history consists exclusively of manual labor. She began
working for the employer, Murray, approximately four years before her claimed injury by accident
on May 6, 1997. Her initial duties consisted of installing components on lawn mowers on the
assembly line. For the two years immediately preceding her claimed injury, she built lawn mower
seats.

Attrial shetestified that when she arrived at work on May 6, 1997, she began performing her
usual duty of building seats. During the day, she said, she recaved instructions to cease building



seats and to sweep and clean the area. She obeyed and swept debrisinto a pile on alarge piece of
cardboard. When she bent over to pick up the debris, she testified that she heard a pop and felt
severe and immediate back pain. She was unable to straighten up and began yelling in pain. Two
co-workers, ChrisMcLean and ReciaColeassisted her. The claimant's testimony was corroborated
by Cole.

Sheimmediately reported the accident to her employer. She completed her shift with pain,
thendroveto awalk-in medical clinic, where shereceived pain medication. The next day shecalled
in and again reported she was not able to work because of her injury. When she was not offered
medical care, she sought out a primary care physician, whom she had seen before, and was
eventually referred to aneurological surgeon, Dr. Glenn Bamett, whom she had previously seen in
1992.

Sheinitiated thiscivil action to recover workers' compensation benefits, averring her injury
was one by accident arising out of and in the course of employment. In its answer, the employer,
Murray, Inc., deniedall material allegations of the complaint, averred that it had paid all benefitsto
which the claimant was entitled as of June 10, 1998 and contended the complaint should be
dismissed for failure to give “proper notice,” because it was barred by “the applicable statute of
limitations,” becausetheinjury did not arise out of and in the course of employment and becausethe
claimant was not permanently disabled.

Atthetrial onJune21, the claimant wasaggressively crossexamined asto whether her injury
actually occurred whileshewas moving furniture at home, asto her previousinjuriesand claimsand
as to when shefirst learned that the employer was claiming that she was not injured at work. She
admitted to discrepancies concerning prior injuries and when she first learned of the nature of the
employer’ sdefense, but adamantly insisted that her present injury occurred at work on May 6, 1997
and that she verbally reported it to a supervisor, Gina Purdue. Recia Cole testified shehelped Ms.
Reddick walk to the office immediately following the accident and hel ped her walk to her car at the
end of the shift. The claimant’s husband confirmed the injury did not occur at home to the best of
hisknowledge. He picked the claimant up a the wa k-inclinic on the day of theinjury, because the
pain was so severe by then, according to the claimant’ s testimony, that she did not feel capable of
driving herself home.

The claimant first saw Dr. Barnett for treatment of the present injury on June 3, 1997 with
severeleg pain following her injury at work. After examining theclaimant and ordering diagnostic
studies, Dr. Barnett diagnosed “an acutely herniated L-4 disk on the |eft side with upper fragment
migration over the body of L-4 (and) probable L-3 disk herniation on the left side aswell.” Three
back surgeries later, the doctor released her with a permanent impairment rating. On direct
examination, Dr. Barnett opined by deposition, based on the history provided by his patient, that the
injury arose out of and in the course of the claimant’s employment. He conceded on cross
examination he had no personal knowledge as to how the injury occurred, but he was unequivocal
that the injury was an acute one and that the claimant is permanently impaired.



At the conclusion of Ms. Reddick’ s proof, the employer moved to dismiss pursuant to Tenn.
R. Civ. P. 41.02(2).* Although theemployer had four witnesseswaiting to be called, the chancellor,
noting that he knew what Ms. Purdue would say, took the motion under advisement and adjourned
court. Eight dayslater, thetrial court granted the motion, finding the employee’ stestimony was not
crediblebecause she never asked for acompany doctor, never mentioned to Dr. Barnett that shewas
injured at work, there was no expert testimony as to causation, there was no credible lay testimony
of causation and she had failed to carry the burden of proof asto theissue of causation. The claimant
has appeal ed contending she has made out a prima facie case.

Appellatereview isdenovo upontherecord of thetrial court, accompanied by apresumption
of correctnessof factual findings, unlessthe preponderance of theevidenceisotherwise. Tenn. Code
Ann. 8 50-6-225(e)(2). The panel is not bound by the trial court’s findings but conducts an
independent examination of the evidenceto determinewherethe preponderance of the evidencelies.
Wingert v. Government of Sumner County, 908 S.W.2d 921, 922 (Tenn. Sp. Workers' Comp. 1995).
Wherethetrial judge has seen and heard the witnesses, especially if issues of credibility and weight
to be given ora testimony are involved, considerable deference must be accorded those
circumstances on review, because it is the trid court which had the opportunity to observe the
witnesses' demeanor and to hear the in-court testimony. Long v. Tri-Con Ind., Ltd., 996 SW.2d
173, 177 (Tenn. 1999). The appellate tribund, however, is as well situated to gauge the weight,
worth and significance of deposition tegimony as thetria judge. Orman v. Sonoma, Inc., 803
S.\W.2d 672, 676-77 (Tenn. 1991).

In the case of amation for involuntary dismissal pursuant to Tenn. R. Civ. P. 41.02(2), the
trial court must impartially weigh and evaluate the evidenceasit would after the presentation of all
the evidence and must deny the motion if the plaintiff has made out a primafacie case See Smith
v. Inman Realty Co., 846 SW.2d 819 (Tenn. Ct. App. 1992). Dismissal at the close of aworker’s
compensation claimant’ sproof israrely appropriate inasmuch asareversal of thetrial court’ sruling
resultsin additional proceedingsand additional delay; instead, trial courtsshould hear theentire case
and makeappropriatefindingsof fact, and alternative findingswhennecessary, for appellatereview.
See Cunningham v. Shelton Sec. Service, Inc., SW.3d___ (Tenn. 2001).

From our independent examination of theevidence, wefind no explanationfor theclaimant’s

(2) After theplaintiff,in an action tried by thecourt withoutajury, hascompleted
the presentation of plaintiff 's evidence, the defendant, witho ut waiving theright to
offerevidencein the event the motion is not granted, may move for dismissal on the
ground that upon the facts and the law the plaintiff has shown noright torelief. The
court shall reserve ruling until all parties alleging faut againg any other party have
presented their respective proof-in-chief. The court as trier of the factsmay then
determine them and render judgment against theplaintiff or may decline to render
any judgment until the close of all the evidence; in the event judgment is rendered
at the close of plaintiff 's evidence, the court shall make findings of fact if requested

in writing within three (3) days after the announcement of the court's decision.
Tenn. R. Civ. P. 41.02(2).
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acutely herniated disk, other than hersthet it occurred a work while she was cleaning up her work
area. Shetold Dr. Barnett it happened at work. Her uncontradicted testimony is supported by the
uncontradicted testimony of Ms. Coleand the claimant’ shusband. Perhapsthe four withesseswho
were waiting in the wings when the trial court took the case under advisement and adjourned court
at the conclusion of the plaintiff’s case would have offered countervailing evidence, in which case
there would have been other evidence against which the testimony of the claimant and her
corroborating witnesses could have been weighed and evaluated. At this point, however, thereis
none. A worker’scompensation claimant’s uncontradicted testimony asto causation, supported by
the opinion of a qualified medical expert, should not be ignored because of incongstenciesin her
testimony concerning extraneous matters. A prima facie casewas made out.

For the above reasons, the judgment of thetrial court is reversed and the cause remanded
to the Chancery Court for Madison County for full trial of the issues raised by the pleadings.
Costs are taxed to the appellee, Murray, Inc.

JOE C. LOSER, JR., SPECIAL JUDGE



IN THE SUPREME COURT OF TENNESSEE
AT JACKSON

MARILYN REDDICK v. MURRAY, INC.

No. W2000-02178-SC-WCM-CV - Filed September 19, 2001

ORDER

This case is before the Court upon motion for review pursuant to Tenn. Code
Ann. 8§ 50-6-225(e)(5)(B), the entire record, including the order of referral to the Special
Workers Compensation Appeals Pand, and the Panel's Memorandum Opinion setting forth its
findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not well-taken
and should be denied and

Itis, therefore, ordered that the Panel's findings of fact and conclusions of law are
adopted and affirmed, and the decision of the Panel is made the judgment of the Couirt.

Costs on appeal are taxed to Murray, Inc.

IT IS SO ORDERED this 19th day of September, 2001.

PER CURIAM
Holder, J. - Not parti cipating.



