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This workers compensation appeal has been referred to the Special Worka's Compensation
Appeals Panel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. The
appellant-empl oyeeappeal ed thetrial court’ sruling that hisinjury wasof atemporary natureand that
appellee was only liabe for medical expenses to the date of the trial. Appellant argues the only
expert medical evidence established his injury was of a permanent nature. Judgment of the trial
court isreversed to fix permanent disability at 20% to the body as awhole and caseis remanded to
enforce other dternative findings.

Tenn. Code Ann. 8 50-6-225(e) (1999) Appeal as of Right; Judgment of the Chancery Court
Rever sed and caseRemanded.

THAYER, Sp. J., delivered the opinion of the court, in which ANDERSON, C. J,, and BYERS, SR. J.,
joined.

Harry Weill, of Chattanooga, Tennessee, for the Appellant, William Allen Jones.

Gary A. Cooper, of Chattanooga, Tennessee, for the Appellee, Traveles Casualty & Surey
Company.

OPINION
Facts
The employee, William Allen Jones, has appealed thetrial court’ sruling that hisinjury was

of atemporary nature and that defendant insurance carrier was only liable for medical expenses
incurred to the date of the trial.



Plaintiff was employed as amillwright during February 1997 upon the premises of W. R.
Grace and Company when nitric oxide fumes escaped from the plant and overcamesevera workers
including plaintiff.

Plaintiff testified the fumes were strong enough “to take your breath avay” and that he and
another worker went outside the building in order to improve their breathing; that he continued to
work but became nauseated that night, coughed alot and felt like hehad the flu; upon hisreturn to
work on aMonday, he was sent to see the company doctor along with other workers. The company
doctor treated him for a period of approximately nine monthsand then referred him to a specialist.
He continued to work for hisemployer, S. & H. Eredors, Inc., until December 1998 when he found
another job in a better work environrment where therewas no dust or welding duties.

Hetestified his condition had improved; that he had stopped smoking but was still short of
breath and could not work in an areawhere therewas dust or weldingfumes. Hismother, Jewel D.
Jones, also testified as to his being sick several days after the exposure to the fumes.

Dr. Joel F. Ginsberg, a pulmonologist, testified by deposition and was the only expert
medical witness before the court except for the notes of the company doctor which were offered into
evidencefor thelimited purpose of showing or estallishing the date of theincident asithad become
somewhat disputed whether it occurred on aFriday or a Saturday.

Dr. Ginsberg stated his diagnosis was chronic obstrudive pulmonary disease and chronic
asthmatic bronchitis by history. He opined the employee had improved during the course of his
treatment and that the improvement was from the moderate to mild category. Hewas of the opinion
he had suffered an injury from inhaling the industrial fumes at work andthat it aggravated his prior
condition. He found that he had an impairment rating of 0 - 25% and fixed it more specifically at
12.5% to the body asawhole. He admitted part of the impairment rating would likely be duetohis
history of smoking but he could not separate that impairment from the impairment that resulted due
tohisexposuretoindustrial fumesat work. He said hewouldrequiretreatment in the future and that
his work environment should be limited in order to avoid exposure to an irritating environment.

Co-worker, Don Moses, testified he was working with employee Jones when the incident
occurred and that he had a hard time breathing; his throat was raw but he did not become sick as
employee Jones had indicated. Another employee, Virgil Lewis, was working in the general area
of the plant and suffered a headache and had some breathing problems. He sad that later he used
apart of abottleof oxygen tohelp his breathing. From all of the record, it appears that employee
Jones was affected more by thefumes than the other workers.

Defensewitness Roger Mathews, ahealth physici st technician for theempl oyer, testified that
prior to the incident in question, he had observed plaintiff coughi ng and wheezi ng.

Inreaching adecision ontheissues, thetrial court stated he wasnot convinced from the proof
that permanent disability could result from asingleindustrial exposuretogasfumes. The court was
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also of the opinion employee Jones had fully recovered from his temporary injury and cut off any
future medical benefits as of thedate of the trial.

After judgment was entered, the employeefiled amotionto alter or amend thejudgment and
upon hearing same, the court made an alternative ruling that if the claim was determined to beof a
permanent nature, the award of benefits would be fixed at 20% disability to the body as awhole as
the empl oyee had made ameaningful return towork; that his compensation benefit ratewas $453.14
and certain othe provisions for the allowance of fees and costs.

I ssues on Appeal

Thesoleissueon appeal iswhether the evidence preponderatesagainst thefinding of thetrial
court that the work-related injury was of atemporary nature.

Standard of Review

The review of the issue on appeal is de novo accompanied by a presumption of the
correctnessof the findings of the trial court unless the preponderance of the evidence is otherwise.
Tenn. Code Ann. 8 50-6-225(€)(2). The general ruleisthat causation and permanency of an injury
must be shown in most cases by expert medical evidence. Tindall v. Waring Park Ass'n., 725
S.W.2d 935 (Tenn. 1987); Seay v. Town of Greeneville, 587 SW.2d 381 (Tenn. 1979). Although
absolute certainty is not required, the medical proof must not be speculative or uncertain with
reference to cause or permanency. Patterson v. Tucker Steel Co., 584 SW.2d 792 (Tenn. 1979).

An employer tekes an employee as he finds him or her and is liable under the Workers
Compensation Act for disabilities which are the result of the activation or aggravation of a pre-
existing weakness, condition or disease brought about by theoccupation. Arnold v. FirestoneTire
& Rubber Co., 686 S.W.2d 65 (Tenn. 1984). Seealso Crossnov. Public Shirt Factory, 814 SW.2d
730 (Tenn. 1991) where recovery was upheld for aggravaion of pre-existing asthmatic bronchitis
from work-related exposure to the chemical formaldehyde.

Generd ly, wherethetrial court has seen and heard witnesses and i ssues of credibility and the
weight of oral testimony areinvolved, thetrid courtisusuallyin abetter positionto judge credihility
and weigh evidence but whereevidenceisintroduced by deposition, the appellate court isin asgood
aposition asthetrial court in reviewing and weighi ng testimony. Landersv. Fireman'sFund, Inc.,
775 S.\W.2d 355, 356 (Tenn. 1989).

Conclusion
We are of the opinion the evidence preponderates in favor of the finding that the employee

sustained awork-related injury of apermanent nature asaresult of an aggravation of hispre-existing
condition.



Thisquestion must be determined by expert medical evidenceasalay person or thetrier-of -
fact would not have competent knowledge upon which to make thisdetermination. Theonly expert
medical evidence with regard to causation and permanency of the employee's injury was the
deposition testimony of Dr. Joel F. Ginsberg, who was a specialist in the practice of medicine and
was the author of numerous publications regarding respiratory problems. Our reading of his
testimony does not rai se any question in our mind regarding a lack of credibility of histestimony.
He was clearly of the opinion that the employee’ s breathing of industrial fumes caused permanent
injury to the empl oyee and defendantinsurance carrier did not offer any evidencethat would conflict
with this conclusion.

In ruling the injury to be of a temporary nature and also that the temporary injury had
completely healed, thetrid judge was substituting hisjudgment for that of the doctor on aquestion
or issue peculiarly within the field of medicine. Thisthetrial court cannot do.

Wefind the record supports the conclusion of thetrial court in his alternative ruling that the
employee is entitled to an award of 20% permanent disability to the body as a whole and other
findings with regard to workers compensation benefit rate, fees, etc. and that the case should be
remanded for entry and enfor cement of the aternati ve ruling.

The action of the trid court is reversad and the case is remanded. Costs of the appeal are
taxed to defendant insurance carrier.

ROGER E. THAYER, SPECIAL JUDGE
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JUDGMENT

This case is before the Court upon Travelers Casualty & Surety Co.”s motion for review
pursuant to Tenn. Code Ann. 8§ 50-6-225(¢e)(5)(B), the entirerecord, including the order of referral
tothe Special Workers Compensation Appeal s Panel, and the Panel's M emorandum Opinion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the motion for review is not wdl taken and should
be denied; and

Itis, therefore, ordered that the Panel's findings of fact and conclusions of law are adopted
and affirmed, and the decision of the Panel is made thejudgment of the Caurt.

Costs will be paid by Travelers Casualty & Surety Co., for which execution may issue if
necessary.

IT ISSO ORDERED.

PER CURIAM

ANDERSON, C.J,, NOT PARTICIPATING



