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I concur with the majority’s decision that the conviction
of first degree nurder be affirmed. However, | dissent fromthe
majority's finding that the jury's inproper consideration of the
fel ony-nurder aggravating circunstance, Tenn. Code Ann. 8§ 39-13-
204(i)(7), was harm ess error beyond a reasonabl e doubt. Also, the

sentence of death in this case is, in ny view, disproportionate.

The majority again excuses constitutional deficiency with
its ubiquitous use of harmess error. As stated in dissent in

State v. Boyd, SSW2d _ (Tenn. 1998), dissenting slip

opinion at 9, the high standard for harm ess error analysis

announced in State v. Howell, 868 S.W2d 238 (Tenn. 1993), cert.

denied 410 U.S. 1215, 114 S. C. 1339 (1994), has been

significantly conprom sed in a nunber of cases decided since
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Howell. See State v. Smith, 893 S.W2d 908 (Tenn. 1994), cert.

deni ed, us _ , 116 S. C. 99 (1995); State v. Nichols, 877

S.W2d 722 (Tenn. 1994), cert. denied, 513 U S 1114, 115 S

909 (1995); State v. Cazes, 875 S.W2d 253 (Tenn. 1994), cert.

denied, 513 U.S. 1086, 115 S. Ct. 743 (1995).

Al'l menbers of the Court agree that consideration of the

fel ony-nmurder circunstance was error under State v. M ddl ebrooks,

840 S.wW2d 317 (Tenn. 1992), cert. dism ssed 510 U. S. 124, 114 S

Ct. 48 (1993). Consequently, the only valid aggravating
circunstance is the defendant's previous convictions of felonies

i nvol ving the use of or threat of violence to the person, under
Tenn. Code Ann. 8 39-13-204(i)(2). In support of this aggravating
circunstance, the State presented evidence of four previous
convictions: two attenpted second degree murders, one aggravated
robbery, and one second degree burglary. Despite the nunber of

of fenses, this is not a strong circunstance because the attenpted
second degree nurder convictions and the aggravated robbery
conviction all arose froma single incident occurring on the sane
date. This aggravating circunstance is further tainted because the
State inproperly relied upon the second degree burglary conviction,
whi ch did not involve the use or threat of violence as required by
the statute, and thus, as acknow edged by the majority, was not
adm ssible. The State has not carried the burden of show ng that,

beyond a reasonabl e doubt, the M ddl ebrooks error did not affect

the jury’s decision to inpose a sentence deat h.
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In ny view, the sentence of death is disproportionate.

The victimin this case surprised two burglars in her hone. She
was killed instantly with a single gunshot wound to the head. Any
murder is tragic and destructive in its own right. Nevertheless,
under state and federal |law the death penalty is reserved for the
nost cul pabl e of fenders. Considering the character of the

def endant and the circunstances of the crime, this crinme was not
“anmong the worst of the bad” for whomthe death penalty is

reserved. State v. Nichols, 877 S.W2d 722, 744 (Tenn. 1994),

Reid, J., dissenting. | would hold that the sentence of death
under the facts of this case is excessive and di sproportionate and

reduce the sentence to life inprisonnent.

Rei d, J.



