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This case presents for review the Court of Appeals’
decision that the classification as industrial and conmercial of two
or nore condom niumunits rented by the owner to others for their use
as residences does not violate Article Il, Section 28 of the
Tennessee Constitution. Nor does the statute violate the equal
protection clause of the United States Constitution.' That decision

is affirmed.?

The essential facts were stipulated. Pursuant to the
Hori zontal Property Act,® the plaintiff, Castlewood, Inc., devel oped
in Cak Ridge a real estate condom nium project consisting of 86 two-
bedroomunits situated in 19 separate buil dings containing fromfour
to six units or apartnents each. The units were offered for sale as

separate residences.

Six units that had been sold to individual owners were

! See U.S. Const. Amend. XIV, § 1. The Court of Appeal s did not consider
the federal constitutional issue but it is asserted on this appeal

2 The record is insufficiently devel oped to address the procedura
i ssues raised by the defendants - whether Castlewood failed to pay the
di sputed taxes under protest, whether failing to pay the taxes under protest
prohi bits an appeal of the assessment, and whether a taxpayer nust appeal an
assessment to the State Board of Equalization before proceeding to Chancery
Court. Furthermore, the parties stipulated as follows:

Cast| ewood appeal ed the action taken to the appropriate
government al agencies. The appeal ultimately reached the
Assessment Appeal s Comm ssion which affirmed the Anderson County
Board of Equalization and issued its official certificate on May
4t h, 1993. . . . As provided for in the certificate, a

di ssatisfied party is entitled to judicial review by filing a
petition in Chancery Court within sixty days of the date of the
certificate.

% Tenn. Code Ann. § 66-27-101 et seq (1993).
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classified by the county property assessor as residential property
and assessed for county and city taxes at 25 percent of value, while
the remaining 80 units, which were held by Castlewood to be rented to
separate occupants, were classified as industrial and commrerci al

property and assessed at 40 percent of val ue.

The trial court found that the units owned by Castl ewood
shoul d be classified as residential property. The Court of Appeals
reversed, holding that the rental units are industrial and commerci al
property within the nmeaning of Article Il, Section 28 of the

Tennessee Constitution.

Article I'l, Section 28 classifies real property into four
categories: public utility, industrial and commercial, residential,
and farm The constitution does not further define the classes of
property other than to state, “residential property containing two
(2) or nore rental units is hereby defined as industrial and
commercial property.” The distinction between industrial and

commercial and residential is set forth in the statute:

“I'ndustrial and commercial property” includes
all property of every kind used, directly or
indirectly, or held for use, for any commerci al,
m ni ng, industrial, manufacturing, trade,

prof essional, club (whether public or private),
nonexenpt | odge, business, or simlar purpose,
whet her conducted for profit or not. All real
property which is used, or held for use, for
dwel | i ng purposes which contains two (2) or nore
rental units is hereby defined and shall be
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classified as “industrial and comrerci a
property.”

Tenn. Code Ann. § 67-5-501(4)(1994).

“Residential property” includes all rea
property which is used, or held for use, for
dwel | i ng purposes and which contains not nore
than one (1) rental unit. Al real property
which is used, or held for use, for dwelling
pur poses but which contains two (2) or nore
rental units is hereby defined and shall be
classified as “industrial and conmercia

property.”

Tenn. Code Ann. § 67-5-501(10)(1994).

Nei t her the constitution, these statutes, nor the
Hori zontal Property Act nakes any specific reference to the
classification of condom nium property for taxation purposes. The
Hori zontal Property Act provides that taxes on condom niuns “shall be
assessed agai nst and coll ected on each individual apartnent, each of
whi ch shall be carried on the tax books as a separate and distinct
entity for that purpose, and not on the building or property as a
whol e.” Tenn. Code Ann. 8§ 66-27-120(a) (1993). Castlewood insists
t hat because the Horizontal Property Act deens each condom ni um unit
to be a separate parcel for ownership and taxation purposes, its 80
condominiumunits are separate residential dwellings rather than “two
or nore rental units.” The provisions of the Horizontal Property Act

do not support the taxpayer’s position.

There is no m staking the nmeaning of the constitutional



provision or the statute. The buil dings owned by Castl ewood contain
two or nore rental units held for dwelling purposes. Neither the
constitution nor the statute suggests that condom niuns shoul d be
classified for assessnent purposes differently than other residenti al
property. Consequently, the appropriate classification of the

plaintiff’s multiple condom niumunits is industrial and comerci al .
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t he taxpayer clained that the constitutional

In Show v. City of Menphis, 527 S.W2d 55 (Tenn. 1975),

residential property containing two or nore rental units

comer ci al

property violates the equal protection clause

Fourteenth Anmendment of the United States Constitution.

case, the Court first noted the latitude given the states in matters

of governance:

“The States have a very wi de discretion in the
|l aying of their taxes. . . . the States have
the attribute of sovereign powers in devising
their fiscal systens to ensure revenue and
foster their local interests. O course, the
States, in the exercise of their taxing power,
are subject to the requirenents of the Equal
Protection Cl ause of the Fourteenth Anendnent.
But that clause inposes no iron rule of
equality, prohibiting the flexibility and
variety that are appropriate to reasonable
schenes of state taxation.”

Id at 64 (quoting Allied Stores of Chio, Inc. v. Bowers,

522, 79 S

Q. 437 (1959)).

amendnent defi ni ng

as

of the

I n that

358 U. S.
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The Court then held that the State’'s action will be

sustained if there is a “rational basis” for the classification:

“But there is a point beyond which the State
cannot go without violating the Equal Protection
The State nmust proceed upon a rationa

Cl ause.

basi s and may not

resort to a classification

that is palpably arbitrary. The rule often has
been stated to be that the classification ‘nust
rest upon sone ground of difference having a

fair and

the | egislation.
sel ecti on or

subst anti al

relation to the object of

(Citations omtted.) ‘If the
classification is neither

capricious nor arbitrary, and rests upon sone
reasonabl e consi deration of difference or
policy, there is no denial of the equa
protection of the law.’ Brown-Forman Co. V.
Commonweal th of Kentucky, 217 U. S. 563, 573, 30

S. C. 578, 580 [(1910)] State Board of Tax

Conirs of

| ndi ana v.

Jackson, 283 U.S. 527, 537,

51 S. C.

discrimnate in favor
not render

540, 543 [(1931)]. That a statute may

of a certain class does

it arbitrary if the discrimnation is

founded upon a reasonabl e distinction, or
difference in state policy.”

|d. at 64-65. It concluded that the test of whether a classification

whi ch discrimnates will

survive an equal protection challenge of

arbitrariness, is whether “any state of facts reasonably can be

concei ved that would sustain it.” 1d. at 65.

The Court

in Snow V.

Cty of Menphis, found that “[t]he

pur pose and objective of the [amendnent to Article Il, Section 28] is

to tax incone-producing property at a higher rate than owner-occupied

resi dences and farms.” 1d. at

[1]

in favor

66.

t is clear that there is discrimnation

of the real

property owner who lives in
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Id at 66.

of the 80 condom niumrental units which are, to the owner-taxpayer,

one-half of a duplex and rents the other half
and in favor of the real property owner who
rents one or nore single-famly residences.
There is substantial proof in the Nashville case
that single-famly residences for rental

pur poses nake a poor investnent. The cost of

| and on the one hand and the savings to be
effected in the construction and operation of

mul ti-unit apartnents render it inconceivable
that any investor would be in the business of
renting single-famly residences. It is obvious
that the Convention and the people deened it
reasonable to enbrace wthin the favored
classification of a owner-occupi ed residence,
owners of additional single-famly residences
and the owner who lives in one-half of his

dupl ex.

This favored cl assification does not extend to the owner

I ncome produci ng property.

The decision of the Court of Appeals is affirned,

costs are taxed agai nst Castlewood, Inc.

Concur:

Lyl e Reid, Special Justice

Drowota, Birch, and Hol der, JJ.

Ander son

C.J. - Not participating.
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