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OPI NI ON

REVERSED AND REMANDED

BI RCH, J.

The issue here presented is whether the trial court

correctly applied the rape shield

Tenn. R Evid. 412.

rule! in excluding testinony



about a rape conplainant’s prior sexual behavior with a person
ot her than the defendant. The trial court excluded the proffered
evi dence upon a finding that the defendant did not describe the
evidence in detail sufficient to satisfy the requirenent of Tenn.
R Evid. 412(d)(1)(iii).? In contrast, the Court of Crimnal
Appeal s found no issue in the application of Rule 412(d)(1)(iii);
however, it held that the proffered evidence was properly excl uded

because it constituted i nadm ssi bl e hearsay.

W accepted reviewto address and clarify the overl appi ng
application of the rape shield rule, the rul e agai nst hearsay, ® and

the defendant’s constitutional right to present a defense.

W conclude that the proffered evidence was proper
evi dence under the rape shield rule as evidence which tends to
“rebut or explain scientific or nedical evidence.” Tenn. R Evid.
412(c)(4)(i). A though we agree with the Court of Crim nal Appeal s
that the proffered evidence transgresses the rule against the
i ntroduction of hearsay evidence, we conclude that the evidence
shoul d have been adm tted to sati sfy the defendant’ s constituti onal
right to present a defense. Accordingly, we reverse the judgment
of the Court of Crimnal Appeals, vacate the defendant’s

conviction, and remand this case for a new trial.

2“The notion shall be acconpanied by a witten offer of proof,
descri bing the specific evidence [sought to be introduced] and the
purpose for introducing it.”

STenn. R Evid. 801-804.



In February 1992, Howard Brown, the defendant, was
i ndi cted upon four counts of sexual abuse of an eleven-year-old
fam |y nenber. The conplainant testified that Brown kept her hone
from school on several occasions in Septenber and Cctober 1991
under the guise that she was ill. Wiile they were alone, he
sexual | y abused her. She reported this abuse to her maternal aunt
on Decenber 9, 1991. The aunt then related the abuse allegations
to the conplainant’s nother, who i medi ately took her daughter to

the University of Tennessee Medical Center.

Robert Kelly Dickson, MD., exam ned the conplainant in
t he energency roomat the University of Tennessee Medi cal Center on
Decenber 9, 1991. His exam nation reveal ed a | arge, heal ed tear of
the conplainant’s hynen. He testified that this tear was
consistent with forced vagi nal penetration. Dickson opined that
the tear nust have occurred several weeks prior to his exam nation;
he found this condition consistent with the nedical history rel ated

to himby the conpl ai nant.

Prior totrial, Brow filed a notion pursuant to Tenn. R
Evid. 412(d)(1) requesting permssion to introduce evidence
regarding the conplainant’s prior sexual behavior wth another
mal e. As stated, Dickson observed a tear in the conplainant’s
hynmen whi ch he attributed to forced penetration. Brown sought to
use evidence of prior sexual behavior to provide the jury with an
alternative explanation for the conplainant’s nedical condition.?
Thi s evi dence woul d have tended to rebut the inference that Brown

was the perpetrator.

‘At trial, Dickson conceded on cross-exan nation that the
hymenal tear could also have been caused by consensual sexua
i ntercourse with an adol escent nal e.
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The trial court held a hearing on Brow’ s Rul e 412 noti on
and determned that the notion failed to specify the proffered
evidence in sufficient detail as required by Tenn. R Evid.
412(d)(1)(iii1). Thus, the trial court ruled that the evidence of

the conplainant’s prior sexual behavior was inadm ssible.

Based on t he evi dence presented, the jury convi cted Brown
of one count of aggravated rape.® Brown appeal ed the conviction.
The Court of Crimnal Appeals held that the trial court erred in
finding the Rule 412 notice insufficient because the State's
response to the notice (that both the conpl ai nant and her all eged
partner deni ed a sexual relationship in 1991) shows that the State
had sufficient notice of the specific evidence sought to be
adm tted. However, the court affirned the exclusion of the
evi dence on the ground that it constituted inadm ssible hearsay

evi dence.

Tennessee’s rape shield rule is enbodied in Tenn. R
Evid. 412.° The |aw was enacted to reflect the general view that
evi dence of prior sexual behavior is irrelevant or, if relevant,
has little probative value conpared to its prejudicial effect,

unl ess the evidence is within one of the enunerated exceptions.

°For this conviction, Brown was sentenced to twenty years in
prison as a Range |, Standard O f ender.

®This rule replaced the rape shield statute, Tenn. Code Ann.
8 40-17-119 (1991), and now governs the relevance of evidence
regardi ng a rape conplainant’s sexual history.
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When evi dence does fall within one of the enunerated exceptions, it
is generally viewed as probative of a material issue w thout being
overly prejudicial. The conrent to Rule 412 notes that “. . . this
rule strikes a balance between the paranount interests of the
accused in a fair trial and the inportant interests of the sexual
assault wvictim in avoiding an unnecessary, degrading, and
enbarrassing invasion of sexual privacy.” Tenn. R Evid. 412

advisory conmin cnts (1991).

Thus, as we stated in State v. Sheline, 955 S.W2d 42,

44-45 (Tenn. 1997), Rule 412 is designed to recognize that
intrusions into the irrelevant sexual history of a conplaining
witness are not only prejudicial and enbarrassing but also
di scourage nany conpl ainants fromreporting sexual crines. W also
noted in Sheline that such evidence can “result in two rape trials
at the sanme time--the trial of the defendant and the trial of the

rape victimbased on her past sexual conduct.” 1d. at 44.

Rul e 412, by its provisions, also “recognizes that[,]
despite the enbarrassi ng nature of the proof, sonetinmes the accused
can only have a fair trial if permtted to introduce evidence of
the alleged victims sexual history.” Tenn. R Evid. 412 advisory
commin cnts (1991). Thus, Rule 412 is a rule of relevance and is
witten as a rule of exclusion. Its purpose is to exclude all
evi dence regarding the conplainant’s prior sexual behavior unless
t he procedural protocol is followed and the evidence conforns to

the specifications of the Rule.

The provisions of Rule 412 applicable to the evidence

proffered in this case state in pertinent part:



(c) Evidence of specific instances
of a victinms sexual behavior is
i nadm ssible unless . . . the
evi dence i s:

(1) Required by the Tennessee or
United States Constitution, or

(4) 1If the sexual behavior was with
persons other than the defendant,
[and is of fered]

(1) to rebut or expl ai n
scientific or medical evidence, or

(it) to prove or explain the
source of semen, injury, disease, or
know edge of sexual matters

Tenn. R Evid. 412(c).

In pertinent part, Brown's Rule 412 notion sought

adm ssion of the follow ng evidence:

(1) “[T]he testinmony of A L. and
E. G and ot hers t hat t he
conpl ai nant had a sexual
relationship with a mnor named W
S.” in 1991 at the time the
al | egati ons arose”; and

(2) “[I]nmpeachnment of t he
conplainant with evidence that she
engaged in sexual behavior in South
Carolina in 1991."8
It is evident fromthe above of fer of proof, and fromour
t hor ough revi ew of the record, that Brown sought only to admt the

hearsay statenents of A L. and E. G regarding the conplainant’s

‘Due to the age of these three w tnesses, we identify by
initials only.

8 n the offer of proof, no testinobny whatsoever was adduced
fromeither of the two witnesses in support of the allegation that
t he conpl ai nant “engaged in sexual behavior in South Carolina in
1991.”



sexual history. It has long been held that the Confrontation
Cl ause of the Sixth Amendnent® and art. |, 8 9 of the Tennessee
Constitution! provide two protections for crimnal defendants: the
right to physically face witnesses and the right to cross-exam ne

W t nesses. Pennsylvania v. Ritchie, 480 U S. 39, 51, 107 S. C

989, 998, 94 L. Ed. 2d 40, 53 (1987); State v. M ddl ebrooks, 840

S.W2d 317, 332 (Tenn. 1992). However, Brown never requested that
the trial court, by oral or witten notion, allowcross-exam nation
of the conpl ai nant regardi ng her all eged prior sexual behavior with
W S. Accordingly, we find that the confrontation clause issues
i nvol vi ng cross-exam nati on of the conpl ai nant are deened wai ved,
and they are beyond the reach of this opinion. Tenn. R App. P
36(a).

Anot her right essential to due process is the right “to

call witnesses in one’s own behal f.” Chanbers v. M ssissippi, 410

U S 284, 294, 93 S. Ct. 1038, 1048, 35 L. Ed. 2d 297, 308 (1973);
State v. Sheline, 955 S.W2d at 47. Al though we find the

confrontation clause issue to be waived, Brown has neverthel ess
properly preserved the issue of whether he was inappropriately
denied the right to present the testinony of certain w tnesses.
Thi s i ssue addresses the interaction between the rape shield rule,
the rul e agai nst hearsay, and the constitutional right to present
a defense. As previously stated, the only physical evidence
indicating that the conplaining witness had had intercourse was

supplied by D ckson, an expert wtness who testified on behalf of

“In all crimnal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against him” U. S
Const. anend. VI.

“That in all crimnal prosecutions, the accused hath the
right . . . to neet the witnesses face to face.” Tenn. Const. art.
I, 8 09.



the State. He described a large, healed tear of her hynmen which
wi t hout exception was the result of penetrating trauma to the

vagi na.

Brown sought to introduce the testinmony of A L. and
E. G The trial court heard the testinony of both wi tnesses out of
the jury's presence. A L., age eighteen at trial, testified that
she observed W S., an adolescent nmale, and the conplainant
engagi ng in kissing and fondling. E. G, age fifteen at trial
testified that she al so observed W S. and t he conpl ai nant ki ssi ng
and fondling. Additionally, E. G stated that the conpl ai nant had
mentioned to her “a couple of tines” that she had been havi ng sex

with W S

Brown, in testinony given |ater, denied that he had any
sexual contact with the conplainant; he sought to show through
these two wi tnesses that a person other than he was responsi bl e for
the conpl ai nant’ s physical condition. This intended purpose for
the adm ssion of the evidence conports precisely wth Tenn. R
Evid. 412(c)(4)(i). Its probative value clearly outweighs any
unfair prejudice to the conplainant. See Tenn. R Evid. 412(d)(4).
Therefore, the proffered evidence satisfies the threshold

adm ssibility requirenents of Tenn. R Evid. 412.

Evi dence whi ch neets the requirenents of Rule 412 may yet
be i nadm ssible if it runs afoul of other well-established rul es of
evi dence, the nobst prom nent anong these being the rul e against
hear say. Generally speaking, the rule against hearsay is
considered to be arule of reliability, while Rule 412 is a rul e of

rel evance. This difference ensures that only evidence deened nost



rel evant and nost reliable is appropriate for consideration by the

trier of fact.

Al though we have deenmed the proffered evidence
appropriate (at least at the threshold) under Rule 412, the
evi dence i s hearsay because it consists of out-of-court statenents
offered to prove the truth of the matter asserted. Tenn. R Evid.
801(c). The evidence does not fall within any of the exceptions to
the rul e agai nst hearsay, exceptions which are designed to ensure
a sufficient indicia of reliability. The evidence is, therefore,
I nadm ssi bl e hearsay under the Tennessee Rul es of Evidence. Tenn.
R Evid. 801(c). The defendant contends, however, that exclusion
of the proffered hearsay evidence violated his constitutional right

to present a defense.

The Sixth Amendnent and the Due Process C ause of the
Fourteenth Anendnent clearly guarantee a crimnal defendant the
right to present a defense which includes the right to present

W t nesses favorable to the defense. Taylor v. Illinois, 484 U. S.

400, 408, 108 S. Ct. 646, 652, 98 L. Ed. 2d 798 (1988); Washi ngton
v. Texas, 388 U. S. 14, 23, 87 S. C. 1920, 1925, 18 L. Ed. 2d 1019
(1976); Chanbers, 410 U. S. at 302, 93 S. C. at 1049; Sheline, 955
S.W2d at 47. |In Washington v. Texas, the Court stated:

The right to offer the testinony of
W tnesses, and to conpel their
attendance, if necessary, is in
plain ternms the right to present a
defense, the right to present the
defendant’ s version of the facts as
well as the prosecution’s to the
jury so it may decide where the
truth lies. Just as an accused has

t he right to confront t he
prosecution’s wtnesses for the
pur pose of chal | engi ng their

testinmony, he has the right to




pr esent his own wtnesses to
establish a defense. This right is
a fundanental el enent of due process
of | aw.

388 U.S. at 19, 87 S. C. at 1923 (enphasis added). Simlarly, in
Chanbers, the Court stated that “the rights to confront and cross-
exam ne witnesses and to call wi tnesses in one’s own behalf have
| ong been recogni zed as essential to due process.” Chanbers, 410
U S at 295-96, 93 S. C. at 1046. The Chanbers Court enphasi zed
that the denial or “significant dimnution” of these rights “calls
into question the ultimate integrity of the fact finding process
and requires that the conpeting interest be closely exam ned.”

Id.; see also Sheline, 955 S.W2d at 47.1'

Al t hough “[t]he right to present witnesses is of critical

importance . . . it is not absolute. In appropriate cases, the

“part of the flaw in the dissent’s analysis of the issue in
this case results fromthe dissent’s failure to recognize that a
def endant has both the right to cross-exam ne w tnesses presented
by the State and the right to present witnesses in his or her own
behal f. Wile the dissent correctly notes that the defendant in
this case waived his right to cross-exam ne the conplainant
regardi ng her alleged prior statenent about sexual activity with
W S., the dissent fails to recognize that waiver of the right to
cross-exam ne the conplainant does not waive the defendant’s
separate right to present witnesses in his own behalf. The
di ssent’s analysis is also flawed in that it draws no distinction
bet ween i npeachnment evidence and substantive rebuttal evidence.
The two types of proof clearly are not equivalent. A jury
consi ders i npeachnent proof only when assessing the credibility of
W t nesses. See State v. Martin, 964 S.W2d 564, 567 (Tenn.
1998) (Hol der, J.) (citing State v. Reece, 637 S.W2d 858, 861
(Tenn. 1982) for the proposition that prior inconsistent statenents
may be considered only on the issue of credibility and not as
substantive evidence). Therefore, even assunm ng defense counse
had exam ned t he conpl ai nant about the all eged prior statenent and
of fered extrinsic evidence of the statenent follow ng a denial by
the conpl ainant, the jury woul d have considered the evidence only
when assessing the credibility of the conplainant. Therefore,
unl ess the dissent is proposing a change in current Tennessee | aw,
sinmply follow ng Tennessee Rule of Evidence 613 would not have
afforded to the defendant his right to offer substantive rebuttal
proof which was crucial to explain the State’s nedical proof and
necessary to establish a defense.
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right nust yield to other legitimate interests in the crimnal
trial process.” Chanbers, 410 U S at 295, 93 S. C. at 1046.
Specifically, “[i]n the exercise of this right, the accused, as is
required of the State, nust conply with established rules of
procedure and evidence designed to assure both fairness and
reliability in the ascertai nment of guilt and innocence.” 1d. at
302, 93 S. C. at 1049. However, these procedural and evidentiary
rul es of exclusion “may not be applied nechanistically to defeat
the ends of justice.” 1d. “Such rules do not abridge an accused’s
right to present a defense so long as they are not ‘arbitrary’ or
“di sproportionate to the purposes they are designed to serve.’”

United States v. Scheffer, 523 U. S. 303, 118 S. C. 1261, 1264, 140

L. Ed. 2d 413 (1998) (quoting Rock v. Arkansas, 483 U S. 44, 56,

107 S. C. 2704, 2711, 97 L. Ed. 2d 37 (1987)).

The constitutional right to present a defense has been
held to “trunp” the rule against hearsay in at |least two United

States Suprene Court decisions. See Chanbers, 410 U. S. at 302, 93

S. . at 1049. (“[Where constitutional rights directly affecting
t he ascertainnent of guilt are inplicated, the hearsay rul e may not
be applied nechanistically to defeat the ends of justice.”); Geen
v. Georgia, 442 U.S. 95, 97, 99 S. Ct. 2150, 2151, 60 L. Ed. 2d 738
(1979) (" Regardl ess of whether the proffered testinony cones within
Georgia’s hearsay rule, under the facts of this case its exclusion
constituted a viol ati on of the Due Process Cl ause of the Fourteenth

Amendnent.”); see also Rock, 483 U S. at 44; 107 S. C. at 2704

(hol ding that a defendant’s right to present a defense was viol at ed
by Arkansas’s ban on hypnotically refreshed testinony); Crane v.
Kent ucky, 476 U.S. 683, 690, 106 S. C. 2142, 2146, 90 L. Ed. 2d
636 (1986) (holding that the defendant’s right to present a defense

11



was deni ed by the exclusion of evidence); Washi ngton, 388 U S. at

14, 87 S. . at 1920 (holding that the defendant’s right to
present a defense was violated by a statute which prevented co-
defendants fromtestifying for one another and thus precluded the
defendant from introducing his acconplice’'s testinony that the
acconplice had in fact commtted the crine). Mor eover, the
constitutional right to present a defense has been held to “trunp”
a nunber of other state and federal rules of procedure and

evi dence, including rape shield statutes.!?

12See Teener v. State, 615 So. 2d 234, 236 (Fla. Dist. C. App.
1993) (holding that the defendant’s right to present a defense was
viol ated when the trial court excluded DNA evidence to rebut the
state’s case and establish the defense of msidentification);
People v. Mson, 578 N E 2d 1351, 1353-54 (Ill. App. C
1991) (hol ding that the defendant’s due process right to present a
def ense was vi ol ated when he was not allowed to introduce evidence
t hat woul d have provi ded anot her explanation for the injury to the
seven-year-ol d conpl ainant’s hynmenal ring); Douglas v. State, 797
S.W2d 532, 534 (Mo. Ct. App. 1990)(finding constitutional error
when the prosecution presented expert nedical proof of the
conpl ainant’ s hynenal condition and the trial court precluded the
def endant from presenting proof to establish that the conpl ai nant
had engaged in sexual intercourse wth another person before the
def endant all egedly assaulted her); State v. Jalo, 557 P.2d 1359,
1362 (Or. . App. 1976) (concluding that the defendant’s
confrontation rights were violated when the rape shield |aw
prevented him from proving the conplainant’s notive to |ie about
her sexual activity with the defendant); Commobnwealth v. Bl ack, 487
A 2d 396, 400 (Pa. Super. Ct. 1985) (holding that the defendant’s
confrontation rights were violated when he was prevented from
show ng that the conpl ai nant accused hi mof rape to get out of the
house so that she could resume sexual activity wth another
person); State v. Pulizzano, 456 N W2d 325, 335 (Ws.
1990) (hol di ng that the defendant’s constitutional right to present
a defense was violated by the trial court’s exclusion of defense
evi dence that the child conplainant’s sexual know edge resulted
froma previous sexual assault); Tague v. Richardson, 3 F.2d 1133,
1139 (7th Cr. 1993) (finding constitutional error when the
prosecution presented evidence of hynmenal injury and the tria
court precluded the defendant from show ng that the conplainant’s
father had nol ested her several tines prior to the alleged assaul t
i nvol ving the defendant); United States v. Begay, 937 F.2d 515, 523
(10th Gr. 1991) (holding that the defendant’s confrontation rights
required adm ssion of the conplainant’s testinbny on cross-
exam nati on about past sexual activity with a third person and of
t he physician’ s testinony about the conplainant’s condition being
consistent with proof that a third person had sexual intercourse
with the conplainant); see generally Annotation, Constitutionality
of “Rape Shield” Statute Restricting Use of Evidence of Victims
Sexual Experiences, 1 A L.R 4th 283 (1980 & Supp. 1998);
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The facts of each case nust be considered carefully to
det ermi ne whet her the constitutional right to present a defense has
been violated by the exclusion of evidence. CGenerally, the
anal ysis shoul d consi der whet her: (1) the excluded evidence is
critical to the defense; (2) the evidence bears sufficient indicia
of reliability; and (3) the interest supporting exclusion of the

evidence is substantially inportant. See Chanbers, 410 U. S. at

298-301, 93 S. Ct. at 1047-49.%

Applying this test to the facts of this case, we are of
t he opinion that the hearsay testi nony Brown sought to introduce--
that the conplainant admtted to two friends that she had sexua
i ntercourse with an adol escent mal e during the same tine period the

defendant allegedly commtted aggravated rape--should have been

Annotation, Adnmi ssibility of Evidence that Juvenile Prosecuting
Wtness in Sex Ofense Case had Prior Sexual Experience for
Pur poses of Showing Alternative Source of Child s Ability to
Descri be Sex Acts, 83 A L.R 4th 685 (1991 & Supp. 1998).

BRel yi ng upon Montana v. Egel hoff, 518 U S. 37, 116 S. O

2013, 135 L. Ed. 2d 361 (1996), the dissent asserts that Chanbers has
been limted to its facts and announced no principle of lawthat is
general ly applicable. The dissent apparently fails to recognize
that Justice Scalia’s opinionin Egel hoff, which purportedtolimt
Chanbers, did not garner a ngjority and was joined by only three
ot her justices, Chief Justice Rehnquist and Justices Kennedy and
Thomas. Wil e Justice Gnsburg filed a separate opinion concurring
in the judgnent reached by Justice Scalia's plurality, she
expressed absolutely no opinion on Chanbers and its progeny.
However, Justice O Connor filed a dissenting opinion strongly
di sagreeing with Justice Scalia s characterization of Chanbers.
Justices Stevens, Souter, and Breyer joined Justice O Connor in
dissent. Two years later a clear majority of the Court rejected
Justice Scalia s characterization of Chanbers by recogni zi ng that
a def endant has a constitutional right to present a defense and by
stating that the right is not violated so |ong as evidentiary rul es
“are not ‘arbitrary’ or ‘disproportionate to the purposes they are
designed to serve.’” Scheffer, 523 U.S. at 303, 118 S. C. at 1264
(quoting Rock, 483 U S. at 56, 107 S.C. at 2711). Accordingly,
the dissent’s suggestion that the United States Suprenme Court has
l[imted Chanbers to its facts and repudiated its holding that a
def endant has a constitutional right to present a defense is wholly
wi thout nerit. While the rule announced i n Chanbers requires fact-
specific, case-by-case application, the general principle renmains
sound.
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admtted. As previously stated herein, the testinony Brown sought
to introduce was clearly relevant to rebut the State s nedical

proof of the conpl ai nant’ s physical condition and nmet the threshold
adm ssibility standard of Tennessee Rule of Evidence 412.
Moreover, courts considering simlar issues have explained that
when proof of hynenal injury is offered in a sexual assault or
abuse case involving a child conplai nant, rebuttal proof of prior
sexual experience is particularly critical to the defense since it
offers the jury an alternative explanation for the hymenal injury.
In the absence of such rebuttal proof, nobst jurors will presune
that the child is sexually innocent and attribute the hynena

damage to the alleged crimnal act. Taque, 3 F.3d at 1138; State
V. Reinart, 440 N.W2d 503, 505 (N.D. 1989); State v. Howard, 426

A . 2d 457, 462 (N.H 1981); People v. Haley, 395 N.W2d 60, 62

(Mch., C. App. 1986). Therefore, the proof sought to be

introduced in this case was substantially critical to the defense.

Next, though the evidence sought to be introduced is
hearsay, it appears to be reliable. Both A L. and E G were
friends with the conplainant around the tinme of the alleged
incident. Nothing in the record indicates that these w tnesses had
any aninosity toward the conplainant or any other notive to
fabricate the statenment. One of the defense w tnesses would have
testified that the conplainant had twice admtted to her that she
[the conplainant] had been having sex with an adol escent nale
Thi s hearsay proof woul d have been corroborated by the non-hearsay
proof of A L. and EE G who were also prepared to testify that
they had observed the conplainant kissing and fondling the sane

adol escent male and that they had observed W S. touching the

14



conplainant’s breast and buttocks around the tinme of the alleged

crimnal incident.?

The adm ssibility of the evidence Brown seeks to offer in
this case is buttressed by its simlarity to evidence that is
presently adm ssible, under Tenn. R Evid. 803(1.2)(A), as an
adm ssion by a party opponent. This rule permts a hearsay
declaration which is “the party’s own statenent in either an
i ndividual or a representative capacity” to be entered into
evidence. Wiile the State is technically the “party” in a crim nal
case, the conplainant in a crimnal case is anal ogous to a party.
Si nce the hearsay evidence proffered by Brown in this case was the
out-of-court statenent of the conpl ainant, such testinony is quite
simlar to hearsay evidence which is currently adm ssible under
Rule 803(1.2)(A). By so stating, we are not suggesting that the
proof in this case should have been admtted as an adm ssion by a
party opponent, nor are we holding that the conplaining witness in
a crimnal case is a party for purposes of Rule 803 (1.2)(A). The
simlarity of the evidence sought to be introduced by t he def endant
to evidence currently adm ssible pursuant to a firmly rooted
hearsay exception is significant and nentioned because firmy
rooted hearsay exceptions have inherent reliability. Therefore,
the reliability of the proffered testinony is evidenced, in part,

by its simlarity to an existing firmy rooted hearsay exception.

YW enphasi ze that the trial court nay consider this evidence
of sexual behavi or outside the presence of the jury for determ ning
the reliability of the victims statenent that she had engaged in
sexual intercourse. The only evidence directly relevant to the
rebuttal of the state’s evidence of injury to the victims hynen,
however, and t herefore adm ssi bl e under the proper analysis, is the
victinm s statenent regardi ng sexual intercourse.

The di ssent’s suggestion that the excluded evidence nore

cl osely resenbl es a decl arati on against interest is incorrect. The
statement was not at the tinme of its making, nor is it now a
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Furthernore, the dissent’s assertion that the -evidence is
unreliable because “children and teenagers nmy be prone to
fabricate or exaggerate both the status of their consensual sexua
activity and their sexual prowess” is a broad generalization that
simply finds no support in the record in this case. Rather than
relyi ng upon broad generalizations, we prefer to allow a jury to

make credibility determ nations.

Because the proffered evidence fits within one of the
exceptions to the rape shield rule, the interest supporting
exclusion of the evidence is based solely on the hearsay rule.?®
The hearsay rule has “long been recognized and respected by
virtually every State” and “is based on experience and grounded in
the notion that untrustworthy evidence should not be presented to
the triers of fact.” Chanbers, 410 U.S. at 298, 93 S. . at 1047.
However, given the fact that the evidence sought to be admtted in
this case has considerable assurances of reliability and is

actually very simlar to evidence that is permtted as an exception

decl arati on agai nst the pecuniary, proprietary, or penal interest
of the conplainant. See Tenn. R Evid. 804(b)(3)(“A statenent
which was at the tinme of its making so far contrary to the
decl arant’ s pecuniary or proprietary interest, or so far tended to
subject the declarant to civil or crimnal liability . . .
.”)(enphasis added). Moreover, the dissent’s assertion that the
evi dence was admtted in Chanbers only because the declarant was
unavailable to testify is inaccurate. As in this case, the
decl arant in Chanbers was present in the courtroom See Chanbers,
410 U.S. at 300-01, 93 S.Ct. at 1048.

't is interesting that sone courts, in cases involving an
underage rape conplainant, have held that the state has no
substantial interest in excluding evidence of prior sexual activity
under rape shield | aws when such evidence is being offered to prove
an alternative source of injury. Rape shield |aws were intended to
excl ude evidence that has |ittle probative val ue but great capacity
to enbarrass and distract. In child conpl ai nant cases, evi dence of
prior sexual activity offered to rebut the State’ s nedi cal proof
has great probative value and mninmal capacity to enbarrass or
di stract since the inquiry is so limted. See Tague, 3 F.3d at
1138- 39.
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to the hearsay rule, the State’s interest in enforcing the hearsay
rule to exclude the evidence is substantially |ess than Brown’s

conpel ling interest in presenting the evidence.

Considering the foregoing analysis, we conclude that
Brown’s constitutional right to present a defense was viol ated by
exclusion of the proffered hearsay evidence. Excluding the
prof fered evidence essentially deprived Brown of an opportunity to
present tothe jury critical evidence of an alternative expl anation
for the conplainant’s hynenal injury. In the absence of this
evi dence, the jury no doubt attributed the conplai nant’s physi cal
condition to Brown’s alleged crimnal conduct. As previously
not ed, when the prosecution relies upon evidence of a conplai nant’s
physical condition in a sexual assault/abuse case involving an
underage rape conplainant, defense evidence that provides an
alternative explanation for the conditionis particularly critical.
I ndeed, the only evidence which made this case nore than a pure
credibility contest was the State’ s expert proof of physical injury
to the conplainant. Significantly, the State’s own nedi cal expert
conceded on cross-exam nation that the physical injury he observed
was consi stent with the conpl ai nant engagi ng i n a consensual sexual
encounter with an adol escent nale. Under such circunstances,
depriving the defendant of the right to present critical, reliable
hear say evi dence of an alternative explanation for the injury is
constitutional error. W are unable to conclude that error was

harm ess beyond a reasonable doubt in this case. Chapnan .

California, 386 U S 18, 87 S. C. 824, 17 L. Ed. 2d 705 (1967);

State v. Howell, 868 S.W2d 238 (Tenn. 1993).
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Finally, we reiterate that, contrary to the dissent’s
exaggerated assertion, our holding does not effectively “abolish
our rul e agai nst hearsay and potentially abolish other evidentiary
rules, such as the rape shield |law which as a matter of policy,
preclude adm ssibility of specific and relevant evidence.” CQur
hol di ng i s neither novel nor far-reaching. |Indeed, Tenn. R Evid.
412 expressly recognizes that the Constitution may, in certain
circunstances, mandate adm ssion of proof that is otherw se
I nadm ssi bl e. W sinply apply a long-established rule and hold
that when, in a particular case, the rul e agai nst hearsay operates
to deprive a defendant of his or her right to present rel evant and
reliabl e evidence that is critical to establish a defense, the rule
agai nst hearsay nust yield to the defendant’s constitutional right

to present a defense.

To summari ze, we concl ude that Brown waived the right to
cross-exam ne the conplainant about her prior sexual behavior;
therefore, no right under the confrontation clause is inplicated.
We concl ude, also, that the testinony of the conplainant’s friends
about the conpl ainant’s sexual history satisfies the rel evancy test
of our rape shield rule. Although this testinony violates the rule
agai nst hearsay, adm ssion of the proof is nonetheless required to
satisfy Brown’'s constitutional right to present a defense.
Accordingly, the judgnent of the Court of Crimnal Appeals is
reversed, Brown’s conviction is vacated, and the case is remanded

for a newtrial. Costs shall be assessed against the State.
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ADOLPHO A. BIRCH, JR, Justice

CONCUR:

Ander son, C. J.
Drowot a, J.

DI SSENT:
Hol der, Barker, JJ.
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