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HERSCHEL P. FRANKS, J.

OPINION

Phillip Hal (Appdlant), a prison inmate, filed a Writ of Common Law Certiorari and

Statutory Certiorari in the Circuit Court of Davidson County seeking rdief from a decison of the Board
of Paroles denying hm parole. Appdlant dso filed in the Trid Court a Maotion For Appointment Of
Counsd. The Trid Court granted Appellee’s Motion To Dismiss and denied Appdlant’s Motion For
Appointment Of Counsd. Appelant, upon receipt from the Davidson County Circuit Court Clerk’s
office of a Statement Of Due And Unpaid Court Costs, filed his Mation To Vacate Judgment And Bill
Of Costs which was denied by the Trid Court. Appdllant filed this appeal where we are faced with two
issues (1) Whether the Trid Court erred in denying Appellant’s Motion To Vacate Judgment And Bill Of

Costs;, and (2) Whether the Trid Court erred in denying Appelant’s Motion For Appointment Of
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Counsd. For the reasons stated in this Opinion, we afirm the judgment of the Trid Court.

BACKGROUND

Petitioner/Appdlant, Phillip Hdl, is an inmate a the Wayne County Boot Camp in

Clifton, Tennessee, having been convicted of armed robbery and adjudicated a habitud crimind. State
v. Hall, 667 SW.2d 507 (Tenn. App. 1983). On February 24, 1998, a parole hearing was held
which resulted in the denid of Appellant’s gpplication for parole. He appedled the denid by the Board of
Paroles, dleging that a prison counsdor ingppropriately testified agang him at his parole hearing and
thereby committing “offidd misconduct” under T.C.A. 8§ 39-16-402, that the counsdor did not provide
notice of his intent to tedtify, and that the Board should have continued the hearing to investigate his
testimony as permitted by Parole Board Procedures. The Parole Hearings Director for the Board
reviewed the record of the parole hearing as wdl as additiond afidavits submitted by Appdlant and
denied his appea on May 26, 1998. The Director found:

The document(s) provided do not support your dam of dgnificant new
informetion or evidence that was not avallable at the time of your hearing.

Also, upon review of the board file and tape recording of the hearing,

your dlegations of misconduct on behdf of the Hearings Officdd was not

subgtantiated.

Fndly, upon review of the board file and tape recording of the hearing,

your dlegation of ggnificant procedurd error(s) by the Hearings

Officd(s) was not substantiated.

On Augud 5, 1998, Appdlant filed a Writ of Common Law Certiorari and Statutory
Certiorari in the Circuit Court of Davidson County, seeking relief from the decison of the Board of
Paroles. On September 17, 1998, the Board of Paroles filed a Motion to Dismiss pursuant to T.R.C.P.
Rule 12.02(6) for falure to state a dam upon which rdief can be granted. Also on September 17,
1998, the Board of Paroles filed a proposed order which contains the certificate of counsd that a copy
of that proposed order was sent to Appdlant on September 17, 1998. Appdlant filed aresponse and a
Mation for Appointment of Counsdl on October 9, 1998.

Soon after filing his response to the Board’s Mation to Digmiss and his request for

aopointment of counsdl, Appellant was moved from one location in the Tennessee Prison System to
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another. He provided notice of the new address to the Clerk of the Court by letter, marked “Fled” on
November 10, 1998. On that same date, Appellee’s Motion to Dismiss was granted by the Trid Court,
which found that the scope of review under the common law writ is very narrow and covers only an
inquiry into whether the Parole Board has exceeded its jurisdiction or is acting illegdly, fraudulently, or
arbitrarily, ating Powell v. Parole Eligibility Board, 879 S.\W.2d 871, 873 (Tenn. 1994).

Appdlant received a bill of costs in this case from the Davidson County Clerk’s Office
on December 17, 1998, and on January 5, 1999, he filed a “Moation to Vacate Judgment and Bill of
Costs Againg the Petitioner,” in which he stated that he had not received actud notice of the entry of
judgment againg him. The Motion to Vacate, as wdl as Appdlant’s Motion for Appointment of

Counsd, were denied by Orders of the Trid Court on January 28" and January 21¢, 1999, respectively.

DISCUSSION

Appdlant appedls pro se, rasing the issues of (1) whether the Circuit Court improperly

denied his Motion to Vacate Judgment and Bill of Costs; and (2) whether the Circuit Court “should have
ruled on Petitioner’ s Mation for Appointment of Counsel before dismissng the Petition.”

Appdlant’s Mation to Vacate Judgment and Bill of Costs, and this apped, appear to be
based on Rule 60.02, T.R.C.P., which provides, as pertinent:

60.02. Mistakes - Inadvertence - Excusable Neglect -

Fraud, etc. - On motion and upon such terms as are jugt, the court may

relieve a party or the party’slegd representative from a find judgment,

order or proceeding for the following reasons. (1) misteke, inadvertence,

surprise or excusable neglect;

A moation for relief from a judgment pursuant to this rule addresses the sound discretion
of thetrid judge. The scope of review on appeal is whether the trid judge abused his discretion.  Ellison
v. Alley, 902 SW.2d 415 (Tenn. App. 1995).

While conceding that this Court reviews a Trid Court’sdenid of a Rule 60.02 Mation to Vacate
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under the abuse of discretion standard, Appdlant argues that “[t]he falure of a clerk to provide counsd
with a copy of an order or find judgment or to notify counsd of the existence of such an order or
judgment congtitutes excusable neglect. Jerkins v. McKinney, 533 SW.2d 275, 281 (Tenn. 1976).
Therefore, the Circuit Court improperly denied the petitioner’s motion to vacate judgment and hill of
costs.” Appellee argues that under the Jerkins standard, “[a]t most, Appellant should have smply
requested that the order be reentered so that the time for an apped could run anew. Jerkins v.
McKinney, 533 SW. 2d 281 . . . [therefore] Appellant’s moation to vacate the judgment and hill of
costs was hot proper, and the trid court properly denied the motion.”
T.R.C.P. Rule 58 provides certain requirements for entry of judgments:

Entry of a judgment or an order of find dispostion is effective when a

judgment containing one of the fallowing is marked on the face by the

clerk asfiled for entry:

(2) the dgnatures of the judge and dl parties or counsd, or

(2) the 9gnatures of the judge and one party or counse with a certificate

of counsd that a copy of the proposed order has been served on dl

other parties or counsd, or

(3) the ggnature of the judge and a certificate of the clerk that a copy has
been served on dl other parties or counsd.

When requested by counsel or pro se parties, the clerk shdl mal or

deliver a copy of the entered judgment to dl parties or counsd within five

days after entry; [emphass added]

The Advisory Commisson Comments [1997] explain that “[t]he second sentence is
amended to make the right to notice of the judgment entry date meeningful. A lawyer or party who
requests a copy of the judgment stamped with the entry date should not be prgudiced by aclerk’s
falure to comply with the request.”

The entry of the Order Of Dismissd was appropriate as Tennessee Rules of Civil
Procedure Rule 58 (2) was satisfied. The order contains the signatures of the judge and counsd for the

Appdlees dong with a certificate of Appellee’s counsd that a copy of the proposed order had been

served on Appdlant.
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Inthis case, there is no indication in the record that Appellant requested under Rule 58 of
the Tennessee Rules of Civil Procedure that a copy of the entered judgment be sent to him by the court
clerk. Appdlant was on notice of the hearing date because the Appdllee filed a Mation for Protective
Order on October 12, 1998 which referred to an upcoming hearing date of November 9, 1998. A copy
of thisMotion was sent to Appellant a his fird address on October 12, 1998. Appdlant did not move
to the new address urtil November 4, 1998. In hisletter to the clerk of the Trid Court providing his new
address, Appdlant could have requested that a copy of the judgment from the November 9, 1998
hearing be sent to him. He did not do so. While the Trid Court could have granted Appdlant’s Rule
60.02 Motion, we cannot say thet its refusal to do so was an abuse of its discretion.

Appdlant next contends that the Trid Court “should have ruled on his mation for
gppointment of counsd before dismissing the petition,” and cites federa Circuit Court of Appeds cases
from lllinois and Arizona. It appears from the record that the Trid Court ruled on the motion for
gppointment of counsel by notation on the motion itsdf and later filed a typed Order.

In Tennessee, the scope of the right to counsd islimited and gpplies only through the first
apped asof right. Therefore, Appdlant had no right to gppointment of counsd in Parole Board meatters.
Flowers v. Traughber, Tenn. App. No. 01A01-9609-CH-00392, filed March 27, 1997, perm.
app. denied dy 14, 1997. Accordingly, the Trid Court’s refusa to gppoint counse was proper,
whether the Order was filed before or after the date the Court filed its Order dismissng Appelant’s

Moation to Vacate.

CONCLUSION

The judgment of the Trid Court is affirmed and this cause remanded to the Trid Court

for such further proceedings, if any, as may be required, consstent with this Opinion, and for collection of

the costs below. Costs on apped are assessed againg the Appd lant.
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D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

HERSCHEL P. FRANKS, J.

Page 7



