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OPINION

The bass of this apped is a chdlenge to the jurisdiction of the Trid Court by

Defendant/Appdlant, Wyndham H. Gabhart, Esg. Defendant Gabhart asserts that the jurisdiction of the
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Cocke County Chancery Court over a uit filed by Pantiffs City of Newport (hereinafter, “Newport”)
and the Newport, Tennessee Regiond Flanning Commission (hereinafter, “Commisson™) was absent
because of a prior, reated, suit filed by Gabhart in a United States Didrict Court. Gabhart, after
recaiving communications from Plantiffs regarding their postion that Gabhart’s property was not in
compliance with Commission regulations, filed suit in the United States Didrict Court. This federa court
action sought an injunction againgt Newport to prevent it from interfering in an auction of Gabhart’s
property a issue, and was filed a few days before the Chancery Court suit was filed by Pantiffs

Pantiffs dleged in their Chancery Court complaint that a parcd under the dtatutory authority of the
Commisson was advertised for sde by auction as a subdivison, and that the subdivison plan had not
been properly submitted and approved under Commisson regulations. Gabhart participated by
telephone in a hearing on the temporary restraining order, and gpparently asserted at tha time that his
subdivison had been approved by the Cocke County Regiond Planning Commission, an entity unrelated
to Flantiff Commisson, and that his prior filing in federal court served to prevent jurisdiction in the Cocke
County Chancery Court. The Chancdlor granted Plantiffs a temporary restraining order forestdling the
auction of the property, and later extended the order by temporary injunction pending trid. Gabhart
eventudly filed his Answer “Under Protest,” dleging status as a resident of Mississippi, and asserting that
he did not submit to the jurisdiction of the Trid Court “under Federal Rules of Civil Procedure 12b(2).”
[Sc] Numerous motions, some highly unusud in caption and character, were filed by both sides, heard
by the Chancdlor prior to trid, and addressed by Orders of the Trid Court. At trid Defendant Masengill
Auction Company was represented by counsd, and Defendant Gabhart appeared pro se. The
Chancdlor found that the property at issue fdl under the territorid authority of Plantiffs, and issued an
order that, while Defendant Gabhart is free to sl his property, subdivison and development of the
property must be in compliance with the rules and regulaions of Rantiff Commisson. Gabhart does not
appear to apped the findings of the Trid Court, only the jurisdiction of the Trid Court in this matter.

Defendant Massengill Auction Company did not join inthis appeal. Therefore, the issue raised on apped

by Gabhart is whether or not Gabhart’s prior filing of his federa court suit prevented or diminated
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juridiction of the Cocke County Chancery Court in this quit filed by the Raintiffs and now before us.
For the reasons st forth below, we afirm the Chancellor’s assertion of jurisdiction, afirm the Orders
entered, and remand this cause of action to the Trid Court.

BACKGROUND

This apped arises out of a property development in Cocke County. Gabhart is an
attorney who asserts residency in Missssppi, athough he has provided this Court a Tennessee address
for matters rdaing to this appeal. Gabhart purchased a ten-acre lot in the River Chase resdentid
housng development near Newport in 1993. Gabhart then decided to subdivide this parcd into
twenty-one smdler resdentid lots and sdl them as part of a development referred to as River Chase 1.
Between 1994 and 1998, Gabhart built private roads to access the subdivided lots and constructed a
boat ramp into the adjoining Holston River, dong with certain other improvements.  In 1996, a house
was built on one of the River Chase Il subdivided lots and sold in 1997. In 1998, Gabhart hired
Defendant Masengill Auction Company to sdl the remaining lotsin River Chase 1. An auction of the lots
was scheduled for July 4, 1998 and advertised in various media

Fantiffs aver that upon leamning of the proposed sde through Defendants’ marketing
promotion efforts shortly before the date set for the auction, Defendants were contacted by the Plartiffs
and informed that the property at issue fdl within the statutory authority of the Newport, Tennessee
Regiond Planning Commission, and that the property had not been properly submitted for subdivison
compliance review as required by Commisson regulations. A specid meding was hdd by the
Commission, and the City of Newport attorney authorized to take action to prevent the sale of what the
Commisson determined to be nonconforming property within its regulatory domain. The parties differ on
whether Gabhart was afforded a meaningful opportunity to attend this pecid mesting, and it is unclear
whether Defendants could have completed the approva process for River Chase 1l prior to the auction
date, even with pecid consideration from the Commission.

However, Gabhart chose to make a preemptive drike agangt Plantiffs, and filed it in

the United States Didrict Court for the Eastern Didtrict of Tennessee.  In this federd court action,
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Gabhart sought relief, under diversity jurisdiction and other grounds, to enjoin the City of Newport from
interfering with the pending auction of his property. After the case was transferred from Knoxville, where
Gabhart filed, to Greeneville, the Didrict Court entered an order of dismissd sua sponte, declaring that
the issue asserted was not ripe for adjudication. Apparently on the same day theat this dismissa occurred,
Pantiffs filed the present cause of action in the Chancery Court for Cocke County, seeking temporary
rdief to prevent the auction, and permanent injunctive rdief to ensure compliance with Commission
regulations. At least as of the time of ord argument, the federd suit was dill on appeal by Gabhart to the
Sixth Circuit Court of Appedls.

Trid in the Chancery Court of Cocke County was hdd November 9, 1998, with
Pantiffs represented by counse, Defendant Masengill Auction Company represented by counsd, and
Gabhart gppearing pro se.  The Chancdlor heard testimony and examined the exhibits offered into
evidence, dong with the prior filings of the parties. By Order filed December 2, 1998, the Trid Court
permanently enjoined the Defendants from sdling the River Chase 11 subdivided lots until such sale would
comply with the Commission regulations and Tennessee statutes, but specificdly alowed Defendants to
&l the property “as a whole, as the same is shown on the plat of the origind Riverchase” The
Chancdlor, in the transcript of the Opinion of the Court as delivered from the bench and attached to the
Order, made afinding of fact that the property at issue “iswithin the geographica boundaries of the area
granted to the City of Newport Regiond Planning Commisson and that the . . . Commisson has
jurisdiction over that geographical area. It aso appears clear and without question that the Cocke County
Regiond Planning Commisson therefore does not have juridiction over that area.” The Chancdlor
expressed sympathy for Defendant Gabhart concerning the issue of the Cocke County Regiond Planning
Commisson acting ultra vires regarding the subdividing of River Chase II, but noted that relevant
datutory authority, dong with the Newport, Tennessee Regiond Planing Commisson rules and
regulations, mandated compliance with the requirements of the Raintiff Commisson before the property

could be further subdivided and sold. It is from this find judgment of the Trid Court that Gabhart

appedls.
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DISCUSSION

The only issue on appedl is whether the Chancery Court erred in asserting jurisdiction
over Rantiffs' filing in Chancery Court after Gabhart had previoudy filed a rdlated complaint agang one
of the Plantiffsin federd court. As stated by Gabhart, “[t]he only issue raised for review hereis notice of
federd jurisdiction and jurisdiction may be raised a any time. [ ]” Gabhart’s apped focuses upon the
assartion that once he filed auit in federa court, the courts of Tennessee were stripped of jurisdiction over
arelated matter between the same parties.  Although Gabhart is gpparently a member of the Missssippi
bar and referred to himsdf as appearing both pro hac vice and pro se on his filings with this Court, he
appears pro e in this apped, and his filings have been treated appropriately in regard to this status.
Edmundson v. Pratt, 945 SW.2d 754, 755 (Tenn. Ct. App. 1996).

The issue of whether the Trid Court had jurisdiction in this case is a question of law.
Therefore, the standard of review is de novo upon the record without a presumption of correctness.
Grace Thru Faith v. Caldwell, 944 SW.2d 607, 608 (Tenn. Ct. App. 1996).

Gabhart asserts that once the federd didtrict court attained jurisdiction over the partiesin
that suit and the subject matter, the Tennessee courts were stripped of jurisdiction in a related filing.
Although the parties differ in the two causes of action in that only the City of Newport and Gabhart were
named in the federad court action, with additiona parties named in the Tennessee action, this does not
materidly affect our analyss and opinion under the specific facts of this case. Gabhart cites more than
fifty cases as authorities in this appedl, the vast mgority from federal courts, seven from the courts of
Tennessee, and a few from other dates. Rather than diginguish each case individudly, it is more
appropriate to note that it appears none are on point with the issue on appeal, and few have any
relevance to the facts. What severd of these cases do stand for is the generd proposition that, once a
cause of action filed in a state court has been properly removed to federd court under the Statutory
authority established by the United States Code, the federd court retains exclusive jurisdiction unless and
until the case is remanded to state court. However, these cases are dearly distinguished in that the

record establishes that this case was never removed from the jurisdiction of the Chancery Court for
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Cocke County to federd court.

The keystone of Defendant Gabhart’ s argument is the assertion that:

Clams origind [9¢] filed in or removed to, a federa court of a cause of action under

divergty of dtizenship and/or a federd question divests any state court of jurisdiction to

conduct further proceedings and the lav  makes no didinction between an origind 28

U.S.C. § 1331 action, or a diversity action, 28 U.S.C. § 1332, or aremova from dtate

court, 28 U.S.C. § 1446, because ether method of invoking federd jurisdiction divests

the state court of any jurisdiction.
The cases cited by Gabhart in support of this assertion ded with issues regarding establishing the
juridiction of a federa court, not divesting state courts of jurisdiction when the state court case has not
been removed. Yarnevic v. Brinks, Inc., 102 F.3d 753 (4" Cir. 1996)(state court case removed to
federd court on divergty grounds); City of Chicago v. Intern. College of Surgeons, 522 U.S. 156,
118 S.Ct 523,139 L.Ed. 525 (1997)(deding with supplementd jurisdiction of federal court over other
issues when state court case was removed to didtrict court on federal question grounds); Grant County
Deposit Bank v. McCampbell, 194 F.2d 469 (6" Cir. 1952)(appeal of didrict court jurisdiction when
non-indispensable party is dismissed to preserve diversity); Gordon v. Longest, 41 U.S. 97 (1842)(sum
demanded in declaration of damages by plantiff is amount in controversy to effectuate removad to federd
court under diveraty jurisdiction, not didirict court’s estimate of potential award).

Gabhart’s extendgve use of ALL CAPS and boldface type in hisfilings with this Court
serves only to amplify the finding that his argument has no voicein the law. Guidance is found, however,
in a line of Tennessee precedent. “Jurigdiction is the lawful authority of a court to adjudicate a
controversy brought before it. . . . Jurisdiction of the subject métter relates to the naure of the
controversy and the type of rdief sought.” Young v. Kittrell, 833 SW.2d 505, 507 (Tenn. Ct. App.
1992)(where the doctrine of former it pending did not divest the state court of jurisdiction based upon
a prior-filed federal court suit). Gabhart raised at the Trid Court and in this appedl, in essence, the
doctrine of former suit pending (also referred to as prior suit pending).

In Cockburn v. Howard Johnson, Inc., 215 Tenn. 254, 385 SW.2d 101 (Tenn.
1964), the Court recited the requirements for a successful plea based on a former it
pending:

[T]he two suits mugt involve the identica subject matter and be between the
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same parties and the former suit must be pending in a court in this state having
jurisdiction of the subject matter and the parties.

385 S.W.2d a 102.

This court recently held that the defense was il viable in Tennessee.

Hampton v. Tennessee Truck Sales, Inc., 993 SW.2d 643, 646 (Tenn. Ct. App. 1999).

nclude

Although a plea of prior suit pending is dill a vigble defense, our andyss must
additiond factors.

In Tennessee a gLt is subject to pleain abatement where there is pending another suit on
the same subject matter. Caruthers, Higory of a Lawsuit, Sec. 181, Higgins &
Crownover, Tennessee Procedure in Law Cases, Sec. 518(6), has Stated a prerequisite
which must exist before one of the two cases then pending is subject to being abated:

The essentids of such a plea are that the two suits mugt involve the identica
subject matter and be between the same parties and the former suit mugt be
pending in a court in this state having juridiction of the subject matter and the
paties. A plea, whether it be in abatement or in bar, must contan these
dements

In these two suits the United States Didrict Court and the State Court had jurisdiction of
the parties and the subject matter, which were the same in both courts, and the identica
objective was sought in both suits. Such being the case the decison here is whether a
United States Didrict Court, located in Tennessee, isa 'court inthis state' as such phrase
isused in the above enunciated rule of law.

Inthe case of Soll v. United Sates F. & G. Company, 10 Tenn.App. 539, the Court
sd:

The pendency of asuit in another state, or in a United States Court, gtting in this
date, cannot be pleaded in abatement, or in bar, to a Uit in our own dtate
between the same parties upon the same matter. 10 Tenn.App. 539.

The reason supporting the halding in the Stoll case is based on the fact state and federd
courts, though located in Tennessee, exigt jurisprudentidly on separate planes and derive
their power from different sovereignties. See Hubbs v. Nichols, 201 Tenn. 304, 298
S.W.2d 801 (1956).

Perhaps the most concise statement of the rule under consideration is to be found in 1
AmJdur. (2d), Abatement, Survivd, and Revivd, Sec. 18, (1962), wheren the writer
dates.

Generdly speaking, the federal and state courts that have concurrent jurisdiction
over avil actions may be consdered as courts of separate jurisdictiona
sovereignties, and the pendency of a personal action in ether a state or a
federal court does not entitle the defendant to abatement of a like action in the
other. In actions in rem the same rules gpply asin other conflicts of jurisdiction,
and the court firg acquiring jurisdiction of the res retains it until the authority of
the court is exhausted or dismissed.
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Cockburn v. Howard Johnson, Inc., 385 SW.2d 101, 102-103 (Tenn. 1964)(where the Court found
that the prior suit pending andyds applied, even though the defendants in the two cases were not
identicd, they were in effect the same).

If the cause of action at issueis in personam, having two actions pending between
partieswho are in effect the sameis proper, aslong as two Tennessee actions are not at issue.

As to an action In personam or trangtory, the prior suit pending issue appears to be
setled inthis state. Tennessee courts are not bound to stay a proceeding Smply because
asmilar action is pending in another state. The ruleisin thistype case tha the pendency
of asuitin aforeign court cannot be pleaded in abatement or in bar to asuit in Tennessee
on the same matter. Another statement of the rule can be found in Hubbs v. Nichols,
201 Tenn. 304, 308, 298 S.W.2d 801, 803 (1956):

In the gpplication of the doctrine of 'another action pending,’ each dHtate is
regarded as foreign to every other state; and hence, the pendency of an action in
personam, or trangtory action, in one state cannot, as a generd rule, be pleaded
in abatement of an action subsequently commenced in another tate between the
same parties for the same cause of action, dting many cases. 1 CJS.
Abatement and Revivd s 65, p. 98.

As to actions In rem or Quad in rem on the other hand the following diginction was
mede in Hubbs (201 Tenn. a 310, 298 S.W.2d a 803):

(Inrem or Quad inrem ) cases are governed by a different rule because when
one court takes into its possesson "a specific thing, that Res is as much
withdrawn from the judicid power of the other, as if it had been caried
physcdly into a different territoria sovereignty.  Kline v. Burke Construction
Company, 260 U.S. 226, 43 S.Ct. 79, 81, 67 L.Ed. 226, 24 AL.R. a page
1081.

Atchley v. Atchley, 585 SW.2d 614, 618 (Tenn. Ct. App. 1978).

The proceeding at issue in Chancery Court is an injunction.  “A writ of injunction is a
judicd process, operating in personam, and requiring the person, to or againg who it is directed, to do
or refrain from doing a particular thing.” Gibson’s Quits in Chancery, 8§ 574, Injunctive Rdief Defined,
a 656 (1988).

In the United States supreme court case of Kline v. Burke Construction Company,
reported in 260 U.S. 226, 43 S.Ct. 79, 81, 67 L.Ed. 226, 24 A.L.R. 1077, 1081 the
Court hed the generd rule to be 'that where the action firg brought is in personam and

seeks only a persona judgment, another action for the same cause in another jurisdiction
isnot precluded. Thisisthe generd rule.
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'In the application of the doctrine of 'another action pending,” each state is regarded as
foragn to every other state; and hence, the pendency of an action in personam, or
trangtory action, in one state cannot, as a generd rule, be pleaded in abatement of an
action subsequently commenced in another state between the same parties for the same
cause of action', dting many cases. 1 C.J.S., Abatement and Revivd, § 65, p. 98.

Thetext of 1 American Jurisprudence, section 38, page 41, diting numerous cases, is of
identicd effect.

At Section 40, page 44, the text of 1 American Jurisprudence is that this generd rule

finds application where separate suits are pending a the same time, one in a Federa

Court and one in a sate court;' And this rule applies ‘whether the two courts are stting in

different states or in the same dat€, page 45. To the same effect, see 1 C.JS.

Abatement and Revivd, 8 67(a), p. 101, and the cases cited thereunder.
Hubbs v. Nichols, 298 S.W.2d 801, 803 (Tenn. 1956).
As this cause of action is in personam, the prior suit pending doctrine does not goply to prevent
Pantiffs from invoking the jurisdiction of Chancery Court over Gabhart. The Chancery Court did have
juridiction, and it was not error for the Chancery Court to proceed to judgment.

Gabhart has raised dlegations of ingppropriate conduct by the Chancdllor in various Trid

Court proceedings. In particular, statements during the proceedings attributed to the Chancdllor have
been cdled into question. “It is a well-established principle of law in this jurisdiction that: ‘[a] Court
speaks only through its written judgments, duly entered upon its minutes  Therefore, no ord
pronouncement is of any effect unless and until made a part of a written judgment duly entered.”” Evans
v. Perkey, 647 SW.2d 636, 641, (Tenn. Ct. App. 1982). “We do not review the Court's ord
gatements, unless incorporated in a decree, but review the Court's order and judgments for that is how a
Court speaks.” Shelby v. Shelby, 696 S.W.2d 360, 361 (Tenn. Ct. App. 1985). However, we have
reviewed the entire record in this case and find absolutely no basis for Gabhart’s dlegations concerning
the Chancdlor. Gabhart’s dlegations concerning the Chancellor are dricken as groundless and
scurrilous. Haynes v. Haynes, 904 SW.2d 118, 121 (Tenn. Ct. App. 1995). See, McCraw v. Adcox,
399 SW.2d 753 (Tenn. 1966)(where a pro se party was found in aimind contempt for afixing his

sgnature to scurrilous pleadings that attacked the dignity and authority of the court).

After examination of the record on apped, we find no eror in the decison of the
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Chancdlor on the issue of jurisdiction of the Chancery Court for Cocke County to hear this suit.

CONCLUSION

The judgment of the Trid Court is affirmed. Codsts of this apped are adjudged to
Appdlant.

D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

HERSCHEL P. FRANKS, J.
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