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OPINION

A prisoner filed a petition for writ of certiorari, claiming that the
Board of Paroles had acted arbitrarily and illegally in denying him parole. The
trial court dismissed the petition for failureto state aclam for which relief could

be granted. Weaffirm thetrial court.

On November 10, 1988, Jeffrey Robinson was convicted of armed
robbery and aggravated kidnapping in the Criminal Court of Davidson County.
He was sentenced to thirty years for those offenses, to be served concurrently
with an earlier twenty year sentence he had received for two counts of armed
robbery in Williamson County. On November 24, 1997, he gopeared for a
hearing before the Board of Paroles. He was denied parole on the grounds of the

seriousness of his offenses, with his next parole hearing deferred for five years.

On March 3, 1998, Mr. Robinson filed a pro sepetition for writ of
certiorari inthe Chancery Court of Davidson County, claiming that the Chairman
of the ParoleBoard had abused hisauthority and had acted illegally, fraudulently,
and arbitrarily in denying himparole. The proceedings were stayed pending the
exhaustion of hisadministrative appeal s, but werereinstated after afinal rejection

of his claims by the Board of Paroles.

Mr. Robinson’s petition contained a long list of quotes or near-

guotes from a number of different jurisdictions, most of which criticized the
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actionsof paroleboardsinthosejurisdictions. Therewasno discussionasto how
the actions of those boards related to the actions of the defendants in this case.
Exhibits attached to the petition included a table of offense classifications with
the average time served for each offense, and a copy of a letter Mr. Robinson
wroteto the victims of his crime, goologizing for his actions and asking for their

forgiveness.

The defendant filed a motion for a more definite statement. Mr.
Robinson responded that he didn’t understand how much more definite hehad to
be, and insisted that he was simply notifying the trial court of the unfairness of
the Parole Board, and stated that “ Petitioner for the lack of abetter term, isbeing

‘PERSECUTED’ by the Board of Paroles.”

On itsown motion, the trial court dismissed the petition for failure
to stateaclaim. Mr. Robinson subsequently filed amotion to alter or amend the
judgment. Attached to the motion was an affidavit, in which the appellant stated
for the first timethat two Davidson County police officers whom he had never
seen before appeared at hisparole hearing, and perjured themselves by testifying
that the amount of money and property involved inthe case was seven and ahalf

timesgreater thanit actually was. Themotionwasdenied. Thisappeal followed.

1. Seriousness of the Offense

In considering parole for prisoners, the Parole Board is considered
to be exercising ajudicial function whichisnot reviewableif donein accordance

with the law. Tenn. Code. Ann. § 40-28-115(c). However, a limited form of
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review isavailableunder thewrit of certiorari to determinewhether the Board has
exceeded itsjurisdiction, or hasactedillegally, fraudulently or arbitrarily. Powell

v. Parole Eligibility Review Board, 879 SW.2d 871, 873 (Tenn. App. 1994).

Though other jurisdictions may hold othewise, seriousness of
offenseis avalid ground for denying parole in Tennessee. Arnold v. Board of
Paroles, 956 SW.2d 478 (Tenn. 1997). Mr. Robinson claims on apped,
however, that the Parole Board acted illegally and/or fraudul ently by denying him
parole on that basis, because the Board accepted erroneous testimony as to just
how serious hisoffensewas. Hereliesupon the case of Monroev. Thigpen, 932
F.2d 1437 (11™ Cir. 1991), for the proposition that aparole determination based

upon erroneous or inaccurate information violates due process.

In that case, the State of Alabama refused to change the security
classification of convicted murderer Carl Monroe, because of information found
inthat prisoner’ sfilethat was admittedly false. The District Court ruled that Mr.
Monroefailed to state a cause of action, since the decision would probably have
been the same even if the erroneous information had not been in hisfile. The
Eleventh Circuit U.S. Court of Appealsreversed the District Court, and ordered
the Alabama Board to expunge the false information from Mr. Monroe's file,
because its presence prevented him fromreceiving fair consideration for parole

and for minimum security status.

The Court was careful to distinguishthe Monroe case, supra, where
the information used by prison authorities was admittedly false, fromits earlier

decision in the case of Socumv. Georgia State Board of Pardonsand Paroles,
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678 F.2d 940 (1982). In the Socum case, the Court stated that prisoners cannot
prevail on a due process claim by merely asserting that erroneous information
may have been used during parole consideration. While neither of the above
decisionsisbinding on thiscourt, they do provide some useful parametersfor us

to consider in ruling on cases like the petitioner’s.

We note that when deciding upon paroles, the Board is permitted to
consider “observations concerning the suitability of releasing the inmate on
parole from court officials, law enforcement officials, and other interested
community members.” Tenn. Rules& Regs 1100-1-1-.06(2)(c). Thetestimony
of alaw enforcement officer before the Parole Board must be deemed to be under
oath. SeeTenn. Code. Ann. 8 40-28-106(a)(1). Of course, the making of afdse
statementunder oath withintent to deceive constitutes perjury, acriminal offense.

Tenn. Code. Ann. § 39-16-702.

Theappellant does not explain why he did not bring up theallegedly
false testimony urtil after his petition was dismissed, or why he did not attempt
to refutethetestimony by urging the panel to examinetherecordto learn thetruth
about his offense. We suspect, however, that the presence of the two officers
speaking against parole carried more weight with the Board than any testimony
they offered about the amount of money involved in thecase, especially in light
of thefact that Mr. Robinson’ soffensesincluded aggravated kidnapping, and not

only armed robbery.

The writ of certiorari is an extraordinary remedy whose issuanceis

withinthe discretion of thetrial court. It isnot available as amatter of right. See
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Clark v. Metro Government of Nashville, 827 SW.2d 312, 316 (Tenn. App.
1991). This court will not reverse adenial of the writ unless the trial court has
clearly abused itsdiscretion. Under the circumstances of the present case, we do

not believe the trial court abused its discretion in declining to issue the writ.

1. ThePetitioner’sInstitutional Record

Mr. Robinson alleges that he has already served more than the
average amount of time for prisoners charged with similar offenses, and that the
Board ignored its own guidelines in denying him parole. He further claims to
have an unblemished institutional record, and that he completed his G.E.D. and
many additional courseswhile incarcerated. In view of the obvious difficulties
of prison life, thesewould have to be considered remarkable achievements. Mr.
Robinson also claimsto have the absol ute support of hisfamily, and aviableplan

for parole.

There is no doubt that the Board should take all these factors into
account when making parol e determinations, see Tenn. Rules & Regs 1100-1-1-
.06(1). But by themselves they are not conclusive, for the Board must also
consider “the nature of the crime and its severity.” Tenn. Rules & Regs 1100-1-
1-.06(1)(a). A prisoner has no absolute right to be released on parole, even
though he has a clean conduct record, and has served the minimumterm for his

offense. Grahamv. State, 304 S.W.2d 622 (Tenn. 1957).

Inthefinal analysis, Mr. Robinson isnot challenging thelegdity of

the Board' s decision, but its intrinsic correctness. That question is beyond the
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scope of review under the common law writ of certiorari. Powell v. Parole
Eligibility Review Board, 879 S\W.2d 871 (Tenn. App. 1994). It followstha the

trial court did not err in declining to i ssue the writ.

The order of the trial court is affirmed. Remand this cause to the
Chancery Court of Davidson County for further proceedings consistent with this

opinion. Tax the costs on appeal to the appellant.
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