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OPINION

Thisappeal involvesthedivision of property at thedissolution of afifteen
year marriage. Mr. Oaks appeals the division of marital property, the award of
rehabilitative alimony and the award of Ms. O&ks's attorney fees. He asks for
costsand attorney feesonappeal. Ms. Oaks appealsthe court’ sfailuretodivide
Mr. Oaks's pension and also seeks attorney fees on appeal. We affirm the trial
court’s order as modified.

l.

Thepartiesseparated after fifteen yearsof marriage. They had no children
together. Mr. Oaks was the primary breadwinner, earning approximatdy
$60,000 per year at the time of the divorce, having worked for one employer
throughout the marriage. Ms. Oaks worked at clerical jobs for most of the
marriage, but at most earned $20,000 per year. The partiesmoved several times
because of Mr. Oaks swork. Ms. Oaksleft her jobs and retirement plans each
timethe partiesmoved. Ms. Oaksis47 yearsold, is currently unemployed, and
has no retirement plan. Mr. Oaksis 51 yearsold and has three retirement plans
which together, when computed in 1998, would provide him more than $2,900
per month upon his retirement. According to the parties’ stipulations and
documentation from the U.S. Railroad Retirement Fund, the Tier | plan, worth
$1,391 per month, is not subject to division, but the Tier 11 plan, worth $654.78
per month, and the CSX Pension Plan, worth $960 per month, are subject to
division.

Ms. Oaks moved fromthe homein February 1997 and filed for divorce on
alternategroundsof irreconcilabledifferencesandinappropriatemarital conduct.
Mr. Oaks filed an answer and counterclaim alleging irreconcilable differences
and inappropriate marital conduct on the part of Ms. Oaks. A few months after
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the separation, Ms. Oaks began a relationship with another man. Prior to the
divorce, Ms. Oaks moved into the other man’s house. Mr. Oaks subsequently
amended hiscomplaint to allegeadultery. Thecourt found that Ms. Oaksdid not
have groundsfor divorce. The divorce was awarded to Mr. Oaks on grounds of
Ms. Oaks's post-separation adultery.

The court divided the assets of the parties. The household items were
awarded according to the parties’ own plan. The court then awarded Mr. Oaks
property that the parties valued at $76,762.67, subtracting a debt owed to his
employer from thetotal value. The court awarded Ms. Oaks property valued by
thepartiesat $112,000. Ms. Oakswasthen orderedto pay the credit card debts,
totaling $18,454.90. Mr. Oaks was avarded his pensionsintheir entirety.

Il.

Wefirst consider thedivision of marital property. Thetrial court haswide
discretion in dividing the marital estate upon divorce. Tenn. R. App. P. 13(d);
see Loyd v. Loyd, 860 S.W.2d 409, 411 (Tenn. App. 1993). Our review of
findings of fact isde novo upon the record, with a presumption of correctness
unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d).

Mr. Oaks first argues that the trial court failed to make an equitable
division of the marital assets pursuant to Tenn. Code Ann. § 36-4-121(1996)."
Ms. Oaks argues that the trial court should have awarded her a portion of Mr.
Oaks's pensions in addition to the other marital property she received.

It is not disputed that, if the pensions are not included in the calculation,

! §36-4-121. Equitable division, distribution or assignment of marital property

(@(1) Inal actions for divorce or separate support and maintenance, the court having
jurisdiction thereof may, upon request of either party, and prior to any determination as to
whether it is appropriate to order the support and maintenance of one (1) party by the other,
equitably divide, distribute or assign the marital property between the parties without regard
to marital fault in proportions as the court deems just.



the court awarded Ms. Oaks more of the marital property than Mr. Oaks? When
the pensions are included in the calculaion, however, itis clear that Mr. Oaks
was awarded the major portion of the couple’ sassets. We areof the opinionthat
the equities of the casedictate that Ms. Oaks should have a part of the pensions
aswell as her award of the other property.

Inawarding marital property, the court must make an*“equitabledivision”
of property. Tenn. Code Ann. 8§ 36-4-121(a). Equitableisnot necessarily equd,
however, and the court must consider several factors’ in determining an
equitabledivision of the marital property. Tenn. Code Ann. 8§ 36-4-121(c); see
Barnhill v. Barnhill, 826 S.W.2d 443, 449 (Tenn. App. 1991).

After afifteen year marriage, Ms. Oaks is 47 years old and has never
earned more than $20,000 per year. Thereis no evidence that she will beable

to earn a higher salay in the future. She left several jobs and retirement plans

2 Thepartiesdispute thepercentagesof the property, other than the retirement benefits,
that the court awarded to each of them. By Mr. Oaks'scal culation, the court awarded M s. Oaks
59% of the marital property. Ms. Oaks claimsthat the $18,454.90 in marital debt the court
assigned to her should be taken into consideration when comparing the avards to the parties.
When the debt is subtracted from her award, Ms. Oaks argues, the award to her iscloser to 55%
than to 59%. Since a divison of property need not be equal in order to be equitable, these
percentagesare provided merely to show the parties positions.

%8 36-4-121(c) In making equitabledivision of marital property, thecourt shall consider
all relevant factorsincluding:

(1) The duration of the marriage;

(2) The age, physical and mental health, vocationd skills, employability, earning
capacity, estate, financial liabilities and financial needs of each of the parties;

(3) The tangible or intangible contribution by one (1) party to the education, training
or increased earning power of the other party;

(4) Therelativeability of each party for futureacquisitionsof capital assetsandincome;

(5) The contribution of each party to the acquisition, preservation, appreciation or
dissipation of the marital or separate property, including the contribution of a paty to the
marriage as homemaker, wage earner or parent, with the contribution of aparty ashomemaker
or wage earner to be given the same weight if each party has fulfilled itsrole;

(6) The va ue of the separate property of each party;

(7) The estate of each party at the time of the marriage;

(8) The economic circumstances of each party at thetime the division of property isto
become effective;

(9) The tax consequences to each party; and

(10) Such other factors as are necessary to consider the equities between the parties.



to move with Mr. Oaks as he pursued his career. Mr. Oaks, on the other hand,
currently earns approximately $60,000 per year and has generous retirement
plans.

Given the length of the marriage, Ms. Oaks' s lower earning capacity, her
contributions as a homemaker, and her inability to vest in aretirement system
due to the couple’'s moves, we find that the court erred in not dividing the
pensions. Ms. Oakstestified that Mr. Oaks began contributing to the plans after
themarriage. Anyincreasein pensionplans during the marriage, whether vested
or unvested, is marital property. See Cohen v. Cohen, 937 S.\W.2d 823, 828
(Tenn. 1996); Tenn. Code Ann. 8 36-4-121(b)(1)(A); seealso Umstot v. Umstot,
968 S.W.2d 819, 822 (Tenn. App. 1997) (affirming the trial court’s award of
husband’ s pension monies accrued before the marriage to husband and dividing
the monies accrued after the marriage). Ms. Oaks has demonstrated that the
pension funds, other than theTier | benefits, are marital property and subject to
division.

Accordingly, after considering the equities in the case, particularly the
parties’ earning capacitiesand Ms. Oaks' slack of any retirement plan,* we order
that one of Mr. Oaks's retirement plans, the CSX Pension Plan, be divided
equally between the parties. The vdue to be divided should be the plan’svalue
as of the date of the divorce, or as near that date as possible. Mr. Oaks' s Tier |
benefitsare not divisible, and we affirm thetrial court’ saward of the Tier Il plan
benefitsto Mr. Oaks. The order of thetrial court that the CSX Pension Plan be
awarded solely to Mr. Oaksis modified to award half to Ms. Oaks. The trial

court is directed to determine the proper procedure required for the division of

* Documentation from the Railroad Retirement Board indicaes Ms. Oaksis eligible
for adivorced spouse benefit of $695 per month which will not reduce Mr. Oaks s annuity.
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the pension plan, and to issue an appropriate order to accomplish such division.
The remainder of the trial court’s avard of marital property is affirmed.
[1.

We next consider whether thetrial court erred initsawvard of rehabilitative
alimony. A trial court has broad discretion in determining whether to award
alimony. See Loyd, 860 SW.2d at 412. The decision is factually driven and
requires a balancing of the factors listed in the statute.” Id. Of these factors,
need and the ability to pay are the most critical. Id.

The trial court awarded Ms. Oaks $500 per month for three years as
rehabilitative alimony. Mr. O&ks argues that Ms. Oaks should not get any
aimony at all. Mr. Oa&ks contendsthat because Ms. Oaks did not use the word
“rehabilitative” in her request for alimony, he was prejudiced by the omission.
He claims, also, tha Ms. Oaks's “fault,” the post-separation adultery, should

have precluded an award of alimony. Heargues, further, that Ms. Oaks doesnot

®> Tenn. Code Ann. § 36-5-101(d)(1) ... In determining whether the granting of an
order for payment of support and maintenanceto a party isappropriate, and in determiningthe
nature, amount, length of term, and manner of payment, the court shall consider al relevant
factors, including:

(A) Therelative earning capacity, obligaions, needs, and financial resources of each
party, including income from pension, profit sharing or retirement plansand all other sources;

(B) Therelative education and training of each party, the ability and opportunity of each
party to secure such education and training, and the necessity of a party to secure further
education and training to improve such party's earning capecity to areasonable level;

(C) The duration of the marriage;

(D) Theage and menta condition of each party;

(E) The physicd condition of each party, including, but not limited to, physica
disability or incapacity due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for aparty to seek employment outside
the home because such party will be custodian of aminor child of the marriagg;

(G) The separae assets of each party, bothreal and personal, tangible and intangible;

(H) The provisions made with regard to the marital property asdefinedin 8 36-4-121;

(1) The standard of living of the parties established during the marriage;

(J) The extent towhich each party has made such tangibleand intangible contributions
to the marriage as monetary and homemaker contributions, and tangible and intangible
contributionsby aparty to the education, training or increased earning power of theother party;

(K) Therelative fault of the partiesin cases where the court, in its discretion, deemsit
appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as are necessary
to consider the equities between theparties.



need the alimony because of her minimal living expenses at the time of the
divorce and her award of marital property.

Tennessee law provides for three types of alimony: (1) rehabilitative
aimony, which provides modifiable, temporary support for a period of
adjustment sufficient to enabl e adependent soouse to become partially or totally
self-sufficient; (2) periodic aimony or alimony in futuro, a continuing, but
modifiable, support obligation to an economically disadvantaged spouse; and
(3) dimony in solido, an unmodifiable lump sumaward which may be paid over
time. Tenn. Code Ann. 8 36-5-101(d)(1); seeLoriav. Loria, 952 S.W.2d 836,
838 (Tenn. App. 1997). Thelegislature’ s stated preference is for rehabilitative
alimony whenever possible. Tenn. Code Ann. 8 36-5-101(d)(1). A finding that
rehabilitationis "not feasible" is required before an avard of alimony in futuro
isappropriate. 1d.; seealso Loria, 952 S.W.2d at 840.

Mr. Oaks argues that the award was improper because it was not
specifically requested. The dimony was, indeed, requested in Ms. Oaks's
complaint, “Plaintiff is in need of spousal support, both temporary and
permanent and/or in solido” and the prayer for relief, “that Plaintiff be awarded
temporary and permanent alimony, aimony in solido ...” and in her attorney’s
opening statement, “We have a request for alimony ... .7 Mr. Oaks was on
notice, fromtheinitial complaint for divorce, that Ms. Oakssought alimony. He
could not have been prejudiced by her failure to say the magic word,
“rehabilitative,” since rehabilitative alimony is favored. The determination of
whether to award any type of alimony must be made after consideration of the
economic disparity between the parties and the statutory factors listed above,
regardless of the type of alimony awarded. Tenn. Code Ann. § 36-5-

101(d)(1)(A) - (L). Wefail to see how Mr. Oaks could have been prejudiced by



an award of rehabilitative alimony raher than in futuro or in solido alimony.

Mr. Oaks's argument that Ms. Oaks's fault should have precluded an
alimony award is al'so without merit. In awarding alimony to a party, the court
must consider the many factors enumerated above. Tenn. Code Ann. § 36-5-
121(d)(1). The predominant factorsto consider, however, arethespouse's need,
and the obligor spouse'sability to pay. SeelLoyd, 860 S.\W.2d at 412. While“the
relative fault of the parties’ is one of the factors the court may consider in
awarding alimony, the court has the discretion to consider fault as it “deems
appropriateto do so.” Tenn. Code Ann. § 36-5-101(d)(1)(K). Here, the court
was well aware of Ms. Oaks's post-separation adultery, having granted the
divorce on those grounds, but, in its discretion, did not consider her fault
sufficient to refuse alimony.

Mr. Oakscontendsthat M s. Oaks had no need for alimony, that her living
expenses were minimal because she was living with another man. Ms. Oaks
testified that she had been unemployed since an industry layoff and then had
surgery. She planned to return to work after recovery from surgery. She also
anticipated having her own home and car, and needing money to make those
payments. She testified further that she would prefer not to remain dependent
on another person but had little choice in view of her current financid situation.
While living with a third person establishes a rebuttable presumption that the
recipient does not need alimony under Tenn. Code Ann. § 36-5-101(a)(3)(A),
that section deals with dimony in futuro specifically. See Ishill v. Ishill, 816
S.W.2d 735, 738 (Tenn. 1991). Ms Oakswantsto become self-sustaining. The
purpose of rehabilitativealimony, asopposed toalimony in solido or alimony in
futuro, is“to provide atemporary income during a period of adjustment” andto

allow the “dependent spouse to become partially or totaly self-sufficient.”



Loria, 952 SW.2d at 838.

Considering particularly Ms. Oaks' s need and Mr. Oaks's ability to pay,
wefind no error in the court’ saward of rehabilitative alimony to Ms. Oaks. We
affirm the trial court’s alimony award.

V.

We next consider whether thetrial courterredin ordering Mr. Oaks to pay
Ms. Oaks sattorney feesof $6,017.65 asadditional alimonyinsolido. Mr. Oaks
argues, again, that Ms. Oaks's fault should have been taken into account in
setting the award of attorney fees. He further argues that Ms. Oaks has the
ability to pay her attorney from her property award.

Ms. Oaks claims that she should not be required to defray her legal
expenses by spending the assetsthat will provide her with asource of incomein
the future. She again pointsto Mr. Oaks's greater earing capacity.

For the reasons stated above, we affirm the award of attorney fees as
alimony in solido to Ms. Oaks.

V.

Theorder of thetrial court isaffirmed asmodified. Thiscaseisremanded
to thetrial court for entry of an order accomplishing the division of the pension
plan and such other proceedings as may be necessary. The costs of this appeal

are taxed to Mr. Oaks.

PATRICIA J. COTTRELL, JUDGE
CONCUR:

BEN H. CANTRELL, P. J., M. S.

WILLIAM B. CAIN, JUDGE



