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Thisisaproduct liability action. Plaintiff/Appellant, Gayle Penley (Penley), appedsthe
trial court’ sorder granting summary judgment in favor of Defendants/Appellees, HondaMotor

Company, Ltd., HondaR&D Co., Ltd., American HondaM otor Company, Inc., and Joe’' sCycle



Shop, Inc. d/b/a Joe' s Cycle and Marine (collectively hereinafter “Honda”).

OnJune 8, 1996, Penley wasinjured whileriding an all terrain vehicle (ATV) owned by
William and Ann Morris (Marris). The ATV in gquestion was originally purchased by Mt.
Moriah Sports and Trucks on May 23, 1987 from Joe's Cycle Shop. On June 6, 1997, Penley
filed suit against Honda and the Morrises' alleging strict liability, negligence, failure to warn,
and breach of express warranties and theimplied warranties of merchantability and fitness. On
July 21, 1998, Honda filed a motion for summary judgment onthe ground that Penley failed to
bring her action within the 10year statute of repose set by the Tennessee Products Liability Act
(TPLA), T.C.A. § 29-28-103.

On March 16, 1998, pursuant to leave of court, Penley filed an amended complaint
alleging that she was disabled and of unsound mind for twenty (20) days foll owing the accident,
and that such disability tolled the statute of repose. Along with the amended complaint, Penley
also filed an affidavit from her treating physician which stated that she was “incapable of
working, tending to personal business, or taking care of herself” and was “mentally and
physically disabled.” After a hearing, the trial court granted Honda' s motion for summary
judgment on the basis that the action is time barred by the statute of repose set out in T.C.A. 8§
29-28-103 (Supp. 1998).

Penley appeals and presents the issue for review of whether the trid court erred in
granting summary judgment. Honda presents an additional issue of whether thetrial court erred
in allowing the plaintiff to amend her complaint.

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material fact and that the moving perty is entitled to ajudgment
asamatter of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bearsthe
burden of demonstrating that no genuineissue of material fact exists. Bain v. Wells 936 SW.2d
618, 622 (Tenn. 1997). On amotion for summary judgment, the court must take thestrongest
legitimateview of the evidencein favor of the nonmoving party, allow all reasonableinferences

in favor of that party, and discard all countervailing evidence. 1d.

Penley filed this action against the Morrises on a negligence theory, but there has been
no disposition of the cese against them. The order granting summary judgment to Honda-
defendants was made final pursuant to Tenn. R. Civ. P. 54.02.
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Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonably permit only one conclusion. Carvell v. Bottoms, 900 S.\W.2d 23, 26
(Tenn. 1995). Since only questions of law areinvolved, thereisno presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 SW.2d at 622. Therefore, our
review of thetrial court sgrant of summary judgment isde novo on the record beforethis Court.
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

Inthiscass itisundigouted thet theHondavehideinvalved in Penley’ sinjury wiasfirst purchessd for useon
May 23, 1987, thet Penley’ sinjury occurred on une8, 1996, and thissuit wasfiled June6, 1997. Theadtionagang
Hondaiscontralled by the Tennessee ProductsLighility Act of 1978 ascodifiedin T.CA. §8829-28-101 - 29-28-108
(1980 and Supp. 1998) S=T.CA. §29-28-102(5) (6). Timelimitationsfor filing uchadtions are provided for
inT.C.A. § 29-28-103(a):

(8 Any 2285403 drment fatiunarof setkaani sspfEogfoaniury to person or property causd

by itsdefedtivear unreasonebly dangerouscondition must bebrought withinthe period fixed by 88

28-3-104, 28-3-105, 28-3-202 and 47-2-725, but natwithstanding any exogaionstotheseprovisons

itmust bebrought withingx (6) yearsof thedatedf injury, inany event, theaction must bebrought

withinten (10) yearsfromthedateonwhichtheproduct wisfirgt purdnessdfor usear consumptian,

orwithinone(1) year efter theexpiration of theantia pated lifeof the product, whichever isthe

shorter, excaptinthecasedf injury tominorswhoseacionmust bebrought withinaperiod of one

(1) year after attaining the age of mgjority, whichever occurs sooner.

Panley assartsthd thetenyeer limitaionspariod st out in T.CA. § 29-28-103(3) isextended by virtuedf her
twenty day incapecity dating from thetime of injury pursuant to T.C.A. § 28-1-106 (1980) which provide

§28-1-106. Per sonsunder disability on accrual of right. - If the
parsonentitiedtocommenceanadionis a thetimethe causedf adionacorued,
atherwithintheageof aghteen (18) years or of unsound mind, such person, o
hisrepresentativesand privies, asthecasemay be, may commencetheaction,
dtertheremovd of uchdisdhlity, withinthetimeof limitation for theparticular
causeof edion, unlessit excead three(3) years andinthat casewithinthree(3)
years from the removal of such disability.

Althoughtheremay beafactud digouteastowhether Panley was infact, incgpeditated under theprovisons
of T.CA. §28-1-106, weaereguired totakethesrongest legitimeteview of theevidenceand thusassumefor the
purposesof summeary judgment thet Penley wassoincgpeditated. SeeBainv. Wells 936 SW.2d 618, 622 (Tenn.
1997).

Penley arguestheat thesetwo Satutesreed together talled theSatutedf reposeand dlowed her anextratwenty
days until June12, 1997, tofilesuit. Hondacountersthet the TPLA meansexactly whet it say's thet adtionshbrought

after ten years from purchase are absolutely barred.

Thisgopearstobeanissedf firdimpressoninthisdate Thetenvyear pariod providedforin T.CA. 829



28-103(a) isadatuteof repose. Wyatt v. A-Best ProductsCo., 924 SW.2d 98 (Tenn. App. 1995). In\Whatt,
the Court discussed the operation and effect of a staute of repose:

Courtsin Tennesseehave cong stently pointed out thedigtinction
betweenagatuteof limitationsand agatuteof repose. Theformer hasbean
described asaffecting only aparty’ sremedy for acauseof action, whilethe
running of adatutedf reposehasbeensadto” nullif[y] baththeremedy andthe
right.” Brucev. Hamilton, 834 SW.2d 274, 276 (Tenn. App. 1993); Via
v. Geneal Elec. Co., 79F. Supp. 837,839 (W.D. Tenn. 1992). Generdly
gpesking, theaiticd digincionindassfyingagauteasonedf reposeor oneof
limitationsistheevent or cocurencedesgnated asthe“ tiggaringevert,” i.e, the
eventtha Sartsthe“dodk” rumingonthetimedlowedfor thefiling of suit. In
atraditiond Satutedf limitations; thetriggeringevert istypicaly theaccrud of
theaction, i.e, whendl thedementsof theadtion, indudinginjury or dameges,
havecodesoad, reauitinginalegally cognizabledam. A datutedf repose on
theather hand, typically desribesthetriggering event assomething ather then
accrud,, promypting courtsto notethet such datutesare” entirdy unrdatedto the
accrua of any action...” Wattsv. Putnam Co., 525 SW.2d 488, 491
(Tenn. 1975); Cronin v. Howe, 906 S.W.2d 910, 913 (Tenn. 1995).

Becauseadatutedf reposesatsthetriggaring evant assomething other
thenaccrud,, it can havethedfect of barringaplantff’ sdambeforeit aoaues
most typicaly beforetheplaintiff becomesawareof hisor herinjury. See
Cronin, 906 SW.2da 913; Bruce, 894 SW.2d a 276 (“ A datuteof repose
isasbgantiveprovisonbecauseit exresdy qudifiestherignt which thedatute
cregtesby barring aright of action evenbeforetheinjury hasoccurredif the
injury occurssubseguent totheprestribedtimeperiod.”). Thispossibility hes
prompted courtsto hold thet Satutesof reposedfect thesubgantiveright of a
party to bring suit, aswell asthe remedy. Id.
Wyatt, 924 SW.2d at 102.
Thelegidaureenactedthe TPL A’ sstautedf reposedter determining that therisng number of products
lidhility actionshed dramaticaly incressed the pricedf lighility insurancefor compenies. Thedauteof reposewas
enacted with the following purpose:

[T]oprovidearessonedletimewithinwhichactionmay becommenced againg
meanufedtures, and/or Hlerswhilelimiting thetimetoaspedficpariod of ime
forwhich product lighility insurancepramiumscan beressonably and ecourady
cd culated; and to provideother changesto expediteearly eva uationand
settlement of claims. . . .

1978 Tenn. Pub. Acts 468-69.

Penley first assartsthat her disability existed a thetimeher causeof action accrued, seeFoder v.
Albright, 631 SW.2d 147, 150 (Tem. App. 1982) (plaintiff disshled smuitaneoudy withinjury isconsderedtolack
cgpadity a thetimethecauseof actionaccrued), and thet thedeer languegeof T.CA. §28-1-106tdlIstheten-year
daute Shearguesthat thedisahility Satute” representsal ong-ganding palicy to protect causesof action of persons
whoaredissbled duetominarity or unsoundmind.” Wedo nat dissgreewiththisgatement, but wedo natethet the

legdaturewasaurdy avaredf theprovisonsaf thedishility satutewhenit expliatly datedin T.CA. §29-28-103(9),



“hbut natwithstanding any exoeptionsto theseprovis ons|the designated Satutes of limitationg] [theadtion] must be
brought withinax yearsof thedeatedf injury, inany evert, theadtion must bebrought withintenyearsfromthedate
on which the product was first purchased for use. . . .”

Penley suggeststhat theholding of the SupremeCourt in Sharpv. Richardson, 937 SW.2d 846 (Tenn.
1996), andtheholding of thisCourt in Bowersv. Hammond, 954 SW.2d 752 (Tenn. App. 1997) should persuede
this Court that the disability statute tolls the TPLA ten-year statute of repose. We must decline that sugg

InSharp, theplaintiff sued themenufacturer of an orthopediicintemedulary rod under theproductsliahility
act and sued thephysidanwhoimplanted therod under themedicd mdpracticeact. Indedingwiththeproducts
lighility action, theissueon goped waswhether theoneyeer savingsdatute, T.CA. §28-1-105(a), wasgpplicableto
saveanactionwhichwasinitidly filed withintheone-year productsliability Satuteof limitation and thesx-yeer
productsliahility Satutedf reposebut later dismisssd and refiled beyond the ix-year atutedf repose Inhdldingthet
thesavingsstatutegpplied tothisfactud Stuetion, the Court raterated the purposeof the productslidhility datuteof
repose and noted that the application of the savings statute in no way frudrated this purpose. The Court

Sncetheplaintff’ ssuitwas* commenced withinthetimelimited by aruleor
dauteof limitation,” andwasconduded by an order of voluntarily dismissd
without prgudice, itsrefiling waswithintheexpresstermsandlongsanding
purposeand sirit of thesavingssatute— to provideadiligent plantff withan
oppartunity torenew auit thet isdsmissad by any judgment or decreethat does
not condudetheright of action. Therefare, goplication of thesavingsdatutein
thiscasedoesnat conflict nor frusratedther theletter or purposeof theproducts
liability statute of repose.
Sharp, 937 SW.2d at 850.

Itisimportant tonotethet Sharpisddinguishablefromthecaseat ber intworepects: 1n Sharp, theCourt
wasdedingwithagatuteof reposethat beginsto runuponthedatedt inury astheaoorud of thecausedf adion, ad
theadtionwasactudly commenced withinthetimelimited by thestatutethusgiving themenufadiurer naticedf adam
asthe legislature envisioned.

InBowers theCourt hd dthet theinfancy of the plaintiff tolled themedica ma practicestatuteof repose
Thethreeyear datutedf reposeinthemedicd mdpradiceatislinkedinextricaly totheinury involvedand provides:
“lilnnoevent Sl any adtionbebrought marethenthree(3) yearsdter thedateonwhichthenegligent act or omisson
occurred. ...” Thesx-year datuteof reposeinthe TPLA and discussed in Sharpisand ogoustothethree-year
medicd mdpracticedatutedt repose. However, the TRLA tenryear satuted reposeismuch different. Thelanguege
inthe TPLA ten+year datutedf reposeisunconcamedwiththedatedf injury andingeed presribesafing termination

date for all actions.



Al the TRLA 10year dauted reposeisexpliatintheexogaionstothedatute. Indeeminingthe meaening
and soopedf agaute, wemust condruethestatuteby looking tothewordsof thestatuteitsdf aswefinditandnotas
wethink it shouldbe. Neff v. Cherokeelns Co,, 704 SW.2d 1, 3(Ten. 1986). T.CA. 829-28-103 ecificdly
exdudescatainadionsand dlowstallinginthecasedf minority. Perley woulddsohavethisCourt haldthet disshlity
tollsthestatuteof repose. Wegiveconsderationtothemaximexpressouniusest exdudoalterius. Black's
Law Dictionary explains thisterm as

A maximof datutory interpretaionmeening thet theexpresson of onethingis

theexdusonaf anather.. .. Mentionof onethingimpliesexdusonof anather.

When certainpersonsor thingsarespecifiedinalaw, contract, or will, an

intentiontoexdudedl othersfromitsoperationmay beinfered. Under this

maxim, if statute specifies one exception to a general ruleor

assumes to specify the effects of a certain provision, other

exceptionsor effectsare exduded.
Black’sL aw Dictionary 581 (6th ed. 1990); seeal so Pryor Oldsmobilev. Maotor VehicleComm'n.,
803 S.W.2d 227 (Tenn. App. 1990).

Disdhilityisnatindudedinthethreeexogptions Thisispersuedvethet thelegidauredid nat intend for the
tentyear datutedf reposeto betalled for disability or any ather exception not found withinthestatuteitsdf. Further,
thedated purposedt T.CA. §29-28-103istogvemanufecturarsaddinitivepariod of imeinwhichthey mugtinare
agang product liahility suits. By expanding theexceptionstothe TPLA statuteof repose, thisCourt wouldbe
subverting the purpose and intention of the legidature.

Parley next assartsthet theproductslishility statuteof reposefoundin T.CA. §29-28-103(3) dlowsaplantiff
injuredinthetenthyeer after theproduct’ ssaleoneyear fromthedatedf inury inwhichtofilesuit. Wedeamthis
reeding of the TPLA’ ssatuteof reposeingppostetotheplainreeding and purposedf thesaute Thereisnathingin
thedatutetoindicatethet thelegidaure intended toextend thedated “ cap” of tenyearsfor injuriesthat oocur inthe
legtyear. However, suchaprovisonisnat unknowntothelegidature, asindicated by theprovisonsof T.CA.828-3
203(@) dedingwithadionsinvaving defectsinimprovementstored proparty. Whilethelegdatureprovided for extra
timeinsuchactions it did not chooseto do soin productsliability actions, obvioudy for theressonthat suchan
extension would subvert the purpose of the legidlation.

Inthefind andyss wearereguiredtocongrue T.C.A. 8 29-28-103inamanner thet asoartainsand gives
effect totheintention and purposeof thelegid atureasexpressadinthegatute. WestinghouseElec. Corp. v.
King, 678 SW.2d 19 (Tenn. 1984), appeal dismissed, 470U.S.1075,105S. Ct. 1830, 85L.. Ed.2d 131 (1985).
Legidativeintent must beascertained fromthenaturd and ordinary meaning of thestatutory languegereedinthe

context of theentiregiatutewithout any forced or suitlecongrudionwhichwouldedend or limititsmesning. State



v. Butler, 980 SW.2d 359 (Tenn. 1998). Moser v. Dep't. of Trangp. of Stateof Tenn., 982 SW.2d 864
(Tenn. App. 1998). Thecourt must reconaileincondstent or repugnant provisonsof agatuteand consrueadaute
sothet nopartisinoperaive, superfluous void, orindgnificant. It must giveeffect toevery word, phrase dause and
sentenceof theact in order toachievethelegidature sintent, and it must condrueadatuteso that no sectionwill
destroy another. Tidwell v. Colling 522 SW.2d 674, 676-77 (Tenn. 1975). A Satuteof reposeexigssoldyto
cresteasattied timewhenexposuretolighility ceases. Wefind the tatuteto be unambiguousand for thereasons
heretoforeset out hold thet theten year Satuteof reposein T.C.A. 8§ 29-28-103isan absolutecgpfor thefiling of a
products liability action, subject to the exceptions set out in the statute.

Penley assertsthat the TPL A’ sstatuteof reposeisunconditutiona. Although Penley didnot raise
oconditutiondl issuesat thetrid level, wewill briefly disoussthem on gpped. Thereisastrong presumptionfavaing the
conditutiondity of alegidativeenactment. Bozaman v. Barker, 571 SW.2d 279, 282 (Tenn. 1978). Whenever
adatute scondtitutiondityiscaledinto question, itisacourt’ sduty toresolved| doubtsinfavor of thedatute s
vdidity. Marion CountyBd.v. Marion County Election Comn'n, 594 SW.2d 681, 684 (Tenn. 1980).
TheTPLA datuteaf reposehaswithstood many conditutiond atacks See Kochinsv. Linden-Alimak, Inc.,
799F.2d 1128 (6th Cir. 1986); Waynev. TennesseeValley Auth., 730 F.2d 392 (5th Cir. 1984); Mathisv.
Eli Lilly& Co., 719 F.2d 134 (6th Cir. 1983); Spencev. MilesLab., Inc.,810F. Supp. 952 (E.D. Tenn.
1992); Suttsv. Ford Motor Co., 574 F. Supp. 100 (M.D. Tenn. 1983); Hawkinsv. D & J PressCo., Inc.,
527 F. Supp. 386 (E.D. Temn. 1981); Buckner v. GAF Corp.,, 495 F. Supp. 351 (E.D. Tenn. 1979), aff' d659F.2d
1080 (6th Cir. 1981); Jonesv. FiveStar Eng’'glnc., 717 SW.2d 882 (Tenn. 1986); Wyatt v. A-Best
ProductsCo., 924 SW.2d 98 (Tenn. App. 1995); King-Bradwell Partnershipv. Johnson Controls,
Inc., 865 SW.2d 18 (Temn. App. 1993). Inesch of thesechallenges thevdidity of T.C.A. §29-28-103 hasbeen
upheld as a legitimate exercise of legidative authority.

Panley firg atacks T.C.A. §29-28-103 under the Open Courts’ provision of the Tennessee Condtitution.
Articlel, Section 17 states:

Thetdl courtsshdl beopen; and every men, for aninjury donehiminhislands
goods personar reputation, shall haveremedy by duecoursedf law, andright
andjusticeadminigered without sdle, denid, or dday. Suitsmay bebrought
agandg thegatein such menner andinsuch courtsasthe L egidaturemey by law
direct.
Seaguesta T.CA. §29-28-103vidaesthe Open Courts’ provigon becauseparsonsinured duing thetenthyeer
of the statute of repose have a shorter time to file suit.

TheTemnesssepremeCourt dedtwiththeissuedf whether T.CA. §29-28-103vidlaesthe' Open Courts’



provisoninJonesv. FiveStar Eng' g, Inc., 717 SW.2d 882 (Tenn. 1986). Upholdingthe TPLA statuteof
repose, the SupremeCourt adopted thereasoning it usedinHarrison v. Schrader, 569 SW.2d 822 (Tenn. 1978)
toupholdthegtatuteof reposeinthemedica md practiceact. TheHarrison Court noted thet Artidel, Section 17
hesbemnjudiddly intapreted as™ amandateto thejudidary and not asalimitation uponthelegidature” Harrison,
569 S.W.2d at 827.

Thelegdaureheschosento enact agtatutedf reposefor productslighility adtionswhichimposesagpedific
cut off datefor bringing actionsregardlessof whentheinjury occurs. Wyattv. A-Best Prod. Co., 924 SW.2d
98, 107-08(Tem. App. 1995). “Thehardshipuponthepersoninjured theday beforethetentyear paiod expiresisthe
necessary result of establishing acdling, ‘ Line-drawing assuchis' peculialy alegidaivetask and anunavoidable
one’” Suttsv. FordMotor Co., 574 F. Supp. 100, 104 (M.D. Tenn. 1983) (citationsomitted). Theauthority
dealy edzblishesthet T.CA. §29-28-103 doesnat videtethe Open Courts’ provison of the Tennessee Condtitution.

Penley next contendsthat T.CA. §29-18-103vidatesArtidel, Sadtion 8 or the* dueprocessdause’ of the
Tennessee Constitution. Articlel, Section 8 states:

Thetnomenghdll betaken or imprisoned, or desaized of hisfreshdld, libertiesor

privileges or outlaned, or exiled, or inany manner destroyed or deprived of his

life, liberty or property, but by thejudgment of hispeers or thelaw of theland.
Artidel, Section 8 hesbeen hdd synonymouswith thedue processdauses of the Hfthand Fourteenth Amendments
to the U.S. Constitution. Daugherty v. State, 216 Tenn. 666, 393 S.W.2d 739 (1965).

InMathisv. Eli Lilly& Co., 719F.2d 134 (6th Cir. 1983), the Sixth Circuit Court of Appedsexamined
the TPLA’ sten+year datuteof reposeand adue processchdlengetoitslimitations Flantiff, Mathis sought dameges
for parsond injuriesdueto expoaureto DESwhichshetook whilepregnentinMay of 1955, Shehad noknowedge
that thedrug could causecancer, and shediscovered shehed cancer in July 1980, sometwenty-fiveyearsafter the
product waspurchesad and used. Thetrid court granted summeary judgment onthebasisof theten-year Satuteof
repose T.CA. §29-28-103. Shecontended thegpplication of thestatutevidlated her dueprocessrightsbecauseshe
wasdenied theopportunity to pursuearemedy for her injury. TheCourt noted thet thereisapermissiblelegidative
ayect for theadion of thelegdaureasexressed intheatuteand thet thereisno dueprocessvidlationinvalved. The
Court foundarationd rdaionshipbetweenthissauteand theaimsand god sexpressdintheleg daive preambleto
theact. TheCourt hddthet thedatutedoesnat vidaethedueprocessrequirementsof the Fourteenth Amendment of
the United SatesCondiitution. Indeterminingthet thestatutedid not vidlatethe Tennessse Condtitution, the Court
examined various Tennesseecases, includingHarrison v. Schrader, supra, and stated: “[t]hespecific

condtitutiond chalengesmeadeinHarrison v. Schrader, Supra, werenat thesamedhdlengesmedeby gopdlants



inthiscass but thegenerd and broed languegeused by the.court [toupholdthetatute] ssems nevarthdess toaddress

the due process challenges here.” |d. at 143. There simply is not a due process violation in this case.
Rndly, Penley arguesthet thedatutevidates ArtideX |, Sedion 8 of the Tennessee Cordtitution and the Eouel

Protection Clause of the Fourteenth Amendment. ArticleXl, Section 8 states:

TheLegidatureshd| haveno power tosugpend any generd law for thebenefit
of any particular individua, nor to passany law for thebendfitof individuas
incondgtent withthegenerd lawsof theland; nor topessany lav grantingtoany
incdividuel or individuals rights privileges immunities or examptionsother then
suchasmaye by thesamelaw extendedtoany member of thecommunity, who
may be able to bring himself within the provisions of such law. . . .

InKing-Bradwell Partnershipv. Johnson Controls, Inc., 865 SW.2d 18, 21-22 (Tenn. App.
1995), thisCourt dismissed anaciononthebag sthat theinjury ococourred iter thetenryear datutedf reposeended, yet
addressed thecordtitutiondlity of T.CA. §29-28- 103 onequd pratedtionsgrounds. Although dida, theCourt correctly
stated the law. The Court said:

Assuming, however, that the Flaintiffscould have brought an action
ddlengngthecodtitutiondlity of T.CA. §29-28-103 wenevathdessconduce
such an attack mug fail.

* * *

Under the[ Eoual Pratection Clausedf thel FourteenthAmendment of
theUnited SatesCondtitution, alegidaiveadtion nat effectingasuspect dassor
infringing uponafundamentd rigntisuphddif itisrationdly rdatedtovardthe
advancement of any legitimatelegidativeinterestsof society. See eg.,
Kochins supra. Fundamentd rightsindudevating, privecy, interdatetravel,
andthefreedomsof speech and association. SeegenerallyRonadD.
Rotunda & John E. Nowak, Treatise on Constitutiona Law:
Substance& Procedure 2nd., Section 15.7 (1992).  Sugpect dasdfications
arerace, dienage, nationd origin, and sex. SeeCityof Cleburne, Tex. v.
CleburneLivingCenter, 473U.S.432,105S. Ct. 3249, 87 L. Ed. 2d 313
(1985). Clearlythismetter involvesnather afundamentd right nor asuspect
dass Furthermore the SupremeCourt of Tennessee™ hasadopted avirtudly
identical eque protection gandard or andyssunder ArtideX|, Section8of the
TennesseeCongtitution.” Spence, supra(citing Kochins, supra, and
Harrison, supra).

Thus, weneed only determinethat T.C.A. §29-28-103 meetsthe
minima scrutiny requirementsof therationd rdaionstest. Insodoing, we
guote from Spence, supra, (at page 963):

[T]hegauterepresentspublicpaicy which dfordsplantiffs
whet thelegdauredeamsto beareasonadletimeto presat
thardams andit protectsdefendantsand thecourtsfrom
havingto ded withsdecaseswherethesearchfor thetruth
andjusticemay beseriously impeded by thedeathor
disgppearancedf witnesses fading memaries, disgppearance
of documentsor other lossof materia evidence. United
Statesv. Kubrick, 444 U.S.111, 117, 100S. Ct. 352, 357,
62L.Ed. 2d259(1979). Inthepreambleto§29-28-103,the
Tennessee Genard Assambly sated thet thepurposecf the



datuteof reposeisto protect thepublicinterest by making
product liability insurancemorereadily avallableat a
ressoneblecod tomanufadurersand sHlerssothat thecodt of
produdsmay belesssnedtoconsumas Thedauteprovides
aressonabletimewithinwhichanadiontorecover dameges
may becommenced againd ameanufecturer or Hlerwhile
limiting lidbility toaspedificperiod of timeso thet product
ligility insurance pramiumscan beressonebly and acouratdy
cdculaed. Ch. 703, Temn. Pub. Ads463-69; Koching 799
F.2dat 1139; Mathis 719F.2dat 139. TheTennessee
datuteof reposs, then, wasenacted for Sated purposss. Itis
theroleof thelegidature, not thisCourt, to passonthe
wisdom of that purpose. Hargravesv. Brackett
StrippingMachineCo., 317 F. Supp. 676, 683 (E.D.
Tenn.1970).

Penley’ sother conditutiond argument that thegtatute spurposein solving theproductsliaility crigsis
unreasonablei swithout merit. The Tennessee SupremeCourt hasprevioudy ruled that thisgatuteis” alegitimete
exerciseof legidativeauthority” thusending debateonthisissue. Jonesv. FiveStar Eng'glinc., 717 SW.2d
882, 883 (Tenn. 1986).

Theorder grantingummary judgment tothegppdlessisafirmed, and thecaseisremanded for such further

proceedings as are necessary. Costs of appeal are assessed to the gopellant.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

DAVID R. FARMER,JUDGE
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