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This case arises out of an autonobile accident
i nvol ving an energency rescue vehicle (“the rescue truck”) and
three other vehicles. The rescue truck was driven by R chard A
Phillips (“Phillips”), an enployee of the defendant/counter-
plaintiff, the Cty of Chattanooga (“the Cty”). The other
vehicles involved in the collision were a Ford Ranger truck
driven by Janes W npee (“Wnpee”) and owned by W npee’s not her,
pl ai ntiff/counter-defendant Yvonne W npee Cannon (“Cannon”); a
Mercedes driven by plaintiff Charlotte Blalock (“Blalock”); and a
Ford Expl orer driven by an unidentified individual who is not a

party to this |awsuit.

Foll owi ng a bench trial, the court found that Phillips,
as the driver of the rescue truck, was 100% at fault for the
accident; it also held that Phillips’ negligence was inputed to
the City. Accordingly, the trial court found that the City was
liable to Cannon for the danmages to her vehicle in the anount of
$3,500. The trial court held the City liable for damages of
$18, 500 on Blalock’s individual claimfor injuries sustained in
t he accident, and $6,500 on Bl al ock’s cl ai mon behal f of her
gr anddaught er, Anber Stoneci pher (" Stonecipher”), who was al so
injured in the accident. The trial court also dismssed a
counterclaimfiled by the Gty against Cannon. The Gty appeals,
contending that the trial court erred in assigning 100% of the
fault to it, in failing to apportion any percentage of fault to
Wnpee, and in dismssing its counterclaimagai nst Cannon. W

affirm



Facts and Procedural History

On February 14, 1996, Phillips, an EMI firefighter with
t he Chattanooga Fire Departnment, was dispatched with his rescue
teamto the scene of an autonobile accident at the intersection
of Interstates 24 and 75. Driving a six-wheel, five-passenger
rescue truck, Phillips entered Interstate 24 East, enroute to the

accident. At all points relevant to the instant case, Interstate

24 East consisted of three lanes of travel. Prior to entering
the Interstate, Phillips had engaged the truck’s energency |ights
and siren. After noving into the left lane, Phillips observed

that all three lanes of traffic were congested and that traffic
was sl owi ng down ahead of him Phillips testified that he then
decided, in an effort to maneuver around the traffic, to nove
left into the “breakdown |ane” -- a six to seven foot w de area
between the left lane of traffic and the concrete barrier that

separated the eastbound and westbound | anes of Interstate 24.

In the neantine, Wnpee was driving Cannon’ s pickup
truck in the left lane of |-24 East, a short distance ahead of
Phillips. Wnpee testified that as traffic began sl ow ng, he
heard a siren frombehind. Wnpee testified that he | ooked in
his rear-viewmrror for the source of the siren, and that as he
| ooked back in front of him traffic had come to a stop. Unsure
whet her he could stop in time to avoid colliding with the vehicle
in front of him and hoping to avoid any potential collision from
behi nd, W npee applied his brakes and pulled over to the left,
i.e., into the breakdown area. He was able to make this maneuver

wi thout striking the vehicle in front of him



Phillips testified that, upon entering the breakdown
| ane, he slowed to about 35 mles per hour and was able to pass
one or two vehicles that were traveling in the left lane. He
stated that he then saw Wnpee's truck pull out in front of him
into the breakdown lane. Phillips initially steered the rescue
truck to the right, colliding with Blalock’s Mercedes. He
applied his brakes but inpacted the rear of Wnpee s truck, as
wel |l as that of the Ford Explorer, approximtely two seconds
later. Phillips estimated that his truck was going 25 to 30

mles per hour at the time of the collision.

Fol  owi ng the accident, Cannon filed suit against the
City to recover for damages to, and the | oss of use of, her
truck. The Gty filed a counterclai magai nst Cannon, all eging
that Cannon was |iable for Wnpee’s negligence, which, according
to the City, had been the proxi mate cause of the accident.?
Blal ock filed suit as well -- both individually and as guardi an
and next friend of Stoneci pher -- agai nst Cannon, W npee,
Phillips and the City, seeking to recover for injuries sustained
by her and by her granddaughter.? Bl alock’s claimagainst Cannon

and W npee was di sposed of prior to trial.?3

After consolidation by order of the trial court, the

two cases proceeded to trial, at which tine the parties

The City apparently did not allege at trial, nor does it allege on
appeal, any negligence on the part of Bl alock

’Bl al ock evidently amended her conplaint to add a claimfor property
damage; however, the trial court ultimtely found that claimto be barred
under the applicable statute of limtations, T.C. A. 8 29-20-305. Bl al ock does
not appeal this or any other aspect of the trial court’s judgnment.

3Stonecipher’s cl ai m agai nst W npee and Cannon was subsequently settl ed
by the parties.



stipulated that Phillips was an enpl oyee and agent of the City
and that he had been acting in the course and scope of his

enpl oynent at the time of the accident.

At sonme point during the proceedings, the trial court
dism ssed the Cty’'s counterclai magainst Cannon, finding no

basis for inputing any liability to her.

At the conclusion of the trial, the court found, anong
other things, that Phillips had violated T.C A § 55-8-108 by
failing to drive with due regard for the safety of other persons;
that Phillips “could have antici pated sudden stops and noves of
those traveling in traffic”; that Phillips’ “inability to keep
his vehicle under sufficient control in light of these
ci rcunst ances was negligence”; and that Phillips’ actions “which
are inputed to the Gty of Chattanooga [were] the sol e cause of
the accident....” Accordingly, the trial court assigned 100% of
the fault to the Gty. It awarded danmages of $3,500 to Cannon on
her property damage claim Finding that Bl alock and Stoneci pher
had “each suffered permanent injury in the accident and [ had]

i ncurred reasonabl e and necessary nedical bills and expenses,”
the trial court entered judgnent in favor of Blalock in the
amount of $18,500 as to her individual claimand $6,500 as to her

cl aimon behal f of her granddaughter.

1. Applicable Law

Qur review of this non-jury case is de novo upon the

record of the proceedi ngs bel ow; however, that record cones to us



with a presunption that the trial court’s factual findings are
correct. Rule 13(d), T.R A P.; Wight v. Cty of Knoxville, 898
S.w2ad 177, 181 (Tenn. 1995). W nust honor this presunption

unl ess we find that the evidence preponderates agai nst those
findings. Rule 13(d), T.R A P.; Wight, 898 S.W2d at 181; Union
Car bi de Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn. 1993). The
trial court’s conclusions of |aw, however, are not accorded the
sanme deference. Canpbell v. Florida Steel Corp., 919 S.W2d 26,
35 (Tenn. 1996); Presley v. Bennett, 860 S.W2d 857, 859 (Tenn.

1993) .

Qur de novo review is also subject to the well-
established principle that the trial court is in the best
position to assess the credibility of the w tnesses; accordingly,
such determ nations are entitled to great wei ght on appeal .

Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. App. 1995);

Bownman v. Bowran, 836 S.W2d 563, 566 (Tenn. App. 1991).

The Suprenme Court has also noted that “[a] trial court
acting as trier of fact ‘has considerable latitude in allocating
percentages of fault to negligent parties....”” Coln v. Gty of
Savannah, 966 S.W2d 34, 44 (Tenn. 1998)(quoting Wight, 898
S.W2d at 181.) An appellate court may alter the trial court’s
al l ocation of fault where the lower court’s action is “clearly

erroneous.” Coln, 966 S.W2d at 44; Wight, 898 S.W2d at 181.

The appropriate percentage of fault to be apportioned

to each party “is ultimtely dependent upon all the circunstances



of the case.” Eaton v. MlLain, 891 S.wW2d 587, 593 (Tenn. 1994).
Factors to be considered by the trier of fact include, but are

not limted to, the follow ng:

(1) the relative cl oseness of the causal

rel ati onshi p between the conduct of the
defendant and the injury to the plaintiff;

(2) the reasonabl eness of the party’s conduct
in confronting a risk, such as whether the
party knew of the risk, or should have known
of it; (3) the extent to which the defendant
failed to reasonably utilize an existing
opportunity to avoid the injury to the
plaintiff; (4) the existence of a sudden
energency requiring a hasty decision; (5) the
significance of what the party was attenpting
to acconplish by the conduct, such as to save
another’s life; and (6) the party’s
particul ar capacities, such as age, maturity,
trai ni ng, education, and so forth.

Coln, 966 S.W2d at 44; Eaton, 891 S.W2d at 592.

The rel evant statutory provisions are found at T.C. A
88 55-8-108 and -132. Section 55-8-108 confers upon authorized
energency vehicles -- such as the rescue truck in this case* --
certain exenptions fromnormal “rules of the road,” when such
vehi cl es are responding to an energency call and operating their
energency audi o and visual equipnent. See T.C A 8 55-8-108(a)

through (c). The statute also provides, however, that

[t] he foregoing provisions shall not relieve
the driver of an authorized energency vehicle
fromthe duty to drive with due regard for
the safety of all persons, nor shall such
provi sions protect the driver fromthe
consequences of the driver’s own reckl ess

di sregard for the safety of others.

“The parties do not dispute that the rescue truck is an “authorized
emergency vehicle” within the meaning of the statute.
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T.C. A 8 55-8-108(d). Section 8 55-8-132 provides, in pertinent

part, as follows:

(a) Upon the inmredi ate approach of an

aut hori zed energency vehi cl e maki ng use of
audi bl e and vi sual signals...

(1) The driver of every other vehicle shal
yield the right-of-way and shall imediately
drive to a position parallel to, and as cl ose
as possible to, the right-hand edge or curb
of the roadway clear of any intersection, and
shall stop and remain in such position until

t he aut hori zed energency vehicl e has passed,
except when otherw se directed by a police
of ficer.

T.C.A. § 55-8-132(a)(1).

1. Analysis

A. The Trial Court’s Apportionnent of Fault

The City contends that the trial court erred in
assigning 100% of the fault to it and none to Wnpee. It insists
that sone percentage of fault nust be assigned to Wnpee, in view
of his failure to yield the right-of-way to the energency

vehicle, as required by T.C A 8§ 55-8-132(a)(1).

Upon review of the record, we are of the opinion that
the evi dence does not preponderate against the trial court’s
determ nation that the rescue truck was traveling at a speed that
was unreasonabl e under the circunstances and traffic conditions.
The evidence |ikew se does not preponderate against the trial

court’s finding that Phillips failed to exercise due regard for



the safety of other drivers on the road, as required by T.C. A 8§
55-8-108. Despite the City's argunents to the contrary, it is
clear that Phillips’ negligence was the proximte cause of the
accident. Although the width of the rescue truck was not
measured, it is obvious fromthe photographs introduced as
exhibits at trial that the truck was significantly w der than the
six to seven foot breakdown |ane through which Phillips attenpted
to negotiate. In his testinony at trial, Phillips acknow edged
that the rescue truck was w der than the breakdown | ane; that he
had not previously attenpted to drive this type of truck through
t he breakdown | ane; and that inmediately prior to the accident,
he had a view ahead of about 2,000 feet, and could see the
traffic slow ng dowmm and then stopping. Furthernore, Phillips
admtted that he had had the option of braking and remaining in
the flow of traffic, but had decided to attenpt to maneuver his

truck between the left-hand | ane and the concrete barrier.

G ven the foregoing, we cannot say that the evidence
preponderates against the findings of the trial court. Rule
13(d), TRAP.; Wight, 898 S.W2d at 181. By the sane token,
we cannot say that, under the circunstances of this case, the
trial court’s allocation of 100% of the liability to the Cty, as
Phillips’ enployer, was clearly erroneous. Coln, 966 S. W2d at

44, Wight, 898 S.W2d at 181; Eaton, 891 S.W2d at 593.

B. Dismssal of the City s Counterclaim

The Gty also contends that the trial court erred in
dism ssing its counterclai magainst Cannon. In this context, the

City argues that Cannon was the owner of the truck driven by



W npee and that she had given her son express perm ssion to use
the vehicle “for the famly’'s convenience.” In contending that
Cannon should be held liable for Wnpee's actions, the Cty
relies upon the famly purpose doctrine, which was recently

descri bed by the Suprenme Court as foll ows:

...the head of a household who maintains a
not or vehicle for the general use and

conveni ence of the family is liable for the
negl i gence of any nenber of the famly
driving the vehicle, provided the driver

recei ved express or inplied consent.

The fam |y purpose doctrine is applicable
when two requirenents have been satisfied.
First, the head of the househol d nust

mai ntai n an autonobile for the purpose of
provi di ng pleasure or confort for his or her
famly. Second, the famly purpose driver
nmust have been using the notor vehicle at the
time of the injury “in furtherance of that
purpose with the perm ssion, either expressed
or inplied, of the owner.”

Canper v. Mnor, 915 S.W2d 437, 447 (Tenn. 1996)(citations

om tted) (enphasis added).

In the instant case, the proof established that

al t hough Cannon was the owner of the vehicle driven by her son at
the time of the accident, she was not the head of his househol d.
Therefore, the fam |y purpose doctrine is inapplicable to the
facts before us, and we find the City’ s argunment on this point to
be without nerit. |In any event, we have already held that the
trial court properly assigned all of the fault for the accident
to the Gty; thus, there is no liability attributable to Wnpee
that could be inputed to Cannon. W hold that the trial court

did not err in denying the City's counterclai magainst Cannon.

10
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| V. Damages for Frivol ous Appea

Appel | ee Cannon’ s request for danmages for a frivol ous
appeal under T.C. A 8 27-1-122 is found to be without nmerit and
is hereby denied. The issues raised by the appellant were fairly

debatable. See Cole v. Dych, 535 S. W2d 315, 323 (Tenn. 1976).

V. Concl usi on

The judgnent of the trial court is in all respects
affirmed. Costs on appeal are taxed to the appellant. This case
is remanded to the trial court for enforcenent of the judgnent
and the collection of costs assessed there, all pursuant to

appl i cabl e | aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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