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The plaintiffs, John G Tabor and Tabor Construction
Inc. (collectively, “Tabor”), brought this action for damages
agai nst Christi Eakin (“Eakin”), Gettysvue Partners, L.P., Cub
Partners, Inc., and Wang Lau and his wife, Florence Lau (“the
Laus”), alleging that the defendants were guilty of “libel and
sl ander! and defamation.” The trial court disn ssed each of
Tabor’s cl ai ms agai nst the various defendants,? Tabor appeals,

raising the foll ow ng issues for our consideration:

1. Didthe trial court err in dismssing the
Laus on the ground that they did not publish
the libelous letter from Eakin?

2. Didthe trial court err in dismssing the
Laus on the ground that their |ibel ous
conmuni cations were absolutely privil eged?

3. Ddthe trial court err in dismssing
Eakin, Cettysvue Partners, L.P., and Cub
Partners, Inc., on the ground that the

| ibelous letter from Eakin was an absol utely
privileged conmuni cati on?

We affirm

Facts and Procedural History

The core facts of this controversy are essentially
undi sputed. The Laus contracted with Tabor to build a house in
Gettysvue Subdivision in Knox County. Various disputes arose
bet ween the Laus and Tabor regarding the construction of the

house and the anmount owed by the Laus. According to the Laus,

Tabor apparently has abandoned the sl ander claim

2Gettysvue Pol o, Golf and Country Club was also named as a defendant in
the compl aint, but was dism ssed on its motion. Tabor specifically excepted
Gettysvue Polo, Golf and Country Club fromthe notice of appeal, and it is
therefore not a party to this appeal



Tabor, anong other things, had failed to conplete the agreed-upon
| andscapi ng work; had failed to conplete construction in various

areas of the house; had demanded an excessive anobunt to conpl ete

work on the basenent; and had failed to build a sun deck in

accordance with proper safety specifications.

The Laus subsequently received a letter from Eakin, the
Vi ce President of Gettysvue Partners, L.P., which letter states

as foll ows:

On Tuesday, April 15, 1997 and on behal f of
the Gettysvue devel opers, | inspected the

| andscapi ng at your honme. Cettysvue
covenants and restrictions require that your
yard be sodded and | andscaped according to
t he | andscapi ng pl ans which were submtted
and approved. Although you have taken

resi dence, the sod and | andscapi ng at your
home have not been conpleted. Cearly, the
i nconpl ete status of your | andscaping is in
viol ation of the covenants and restrictions.

As | understand, the builder, John Tabor,
refuses to conpl ete the | andscapi ng which he
is required to do pursuant to your building
contract. | amsorry and do synpathize with
your situation. In fact, | daily receive
conplaints regarding M. Tabor’s actions from
not only his custoners, but also fromvendors
and suppliers in the Knoxville area. As you
know, Gettysvue has officially notified M.
Tabor that he is no longer allowed to build
in Gettysvue. Hs total |ack of cooperation
and refusal to abide by the Gettysvue
restrictions as well as the conplaints
pronpted this decision.

| am very concerned about all of the
unsuspecting potential hone customers with
whom he may cone in contact, because just as
you did, others will place faith in himthat
he will fulfill his contract obligations.
Just recently, | learned that he is building
a hone in the “Parade of Hones” in
Whittington Creek on Northshore Drive.
Amazing, isn't it? It is difficult to
bel i eve that the Tennessee Board of Licensing
Contractors and/ or Knoxville Home Buil ders




Associ ation would continue to allow himto
conduct busi ness.

While as [sic] | have conmunicated ny
under st andi ng of your situation, | still need
to understand the resolution. Please keep ne
updated, and I will do whatever | can to
hel p.

(Underlining in original.)

Shortly thereafter, the Laus filed a conplaint agai nst
Tabor with the Tennessee Board for Licensing Contractors (“the
Board”). Along with various other information in the conplaint,
the Laus forwarded a copy of Eakin's letter, as well as a letter

fromM. Lau which states as foll ows:

| amfiling a conplaint agai nst Tabor
Construction, Inc. and M. John Tabor and am
reporting violations as the Tennessee
registration law requires. Please see
attachnent.

This conplaint is not an ordinary conpl ai nt
regarding [a] Contractor not perform ng work.
This Contractor has been “disbarred” from
buil ding at the Gettysvue Polo, Golf, and
Country Club, a new and big subdivision in
Knoxvill e where M. Tabor had started at

| east seven houses.... This Contractor has
al so persisted in the violation of safety
practices and buil ding codes and has al so
engaged in the practice of gouging his
clients for noney. The professional conduct
of the Contractor is highly questionable.

It is understood that the |icense of Tabor

Construction, Inc., is up for renewal on My
31, 1997.

| trust that the Board will nmake a tinely
inquiry into this matter. | shall be in ful
cooperation with the Board as the | aw
requires.

(Bold lettering in original.)



Tabor subsequently filed this action agai nst Eakin,
Gettysvue Partners, L.P., Club Partners, Inc.,® and the Laus. In
the conplaint, Tabor alleges that the majority of Eakin' s letter,
several statenents in M. Lau’s letter to the Board, and nunerous
ot her statenments contained in the Laus’ conplaint to the Board
are libelous. Wth regard to Eakin's letter, Tabor’s theory is

set forth in the conplaint as foll ows:

...Wang L. Lau, with the full know edge and
consent and approval and assi stance and
cooperation and in conspiracy with defendants
Christi Eakin and his wife Florence Lau did
solicit, encourage, urge and assi st defendant
Eakin to wite the said letter with the
express purpose of publishing it in his
conplaint to [the Board] which he filed with
the Board on or about May 1, 1997. Defendant
Lau i nforned defendant Eakin that he was
going to use it in his conplaint to the
Board, and she conposed and published the
said letter knowing that it would be used
agai nst plaintiffs and that it would be
publ i shed to the Board and to others.

The Laus filed a notion to dism ss and/or for sumary
judgnment. They also filed a joint affidavit in which they
stated, anong other things, that they did not cause, request or
suggest that Eakin's letter be witten or nailed to them and,
furthernore, that they did not act in conspiracy with any of the
ot her defendants to cause the letter to be published. Eakin,
Gettysvue Partners, L.P., and Club Partners, Inc., also filed a
nmotion to dismss. Their notion was unsupported by any materi al
outsi de the pleadings. Tabor did not file any factual matters in
response. The trial court granted the notion of each defendant,

and Tabor appeal ed.

3cl ub Partners, Inc. apparently is the general partner of Gettysvue
Partners, L.P.



1. Applicable Law

The Suprene Court has held that “statenments made in the
course of a judicial proceeding that are rel evant and pertinent
to the issues involved are absolutely privileged and cannot be
the predicate for liability in an action for libel....” Lanbdin
Funeral Serv., Inc. v. Giffith, 559 S.w2d 791, 792 (Tenn.

1978); Jones v. Trice, 360 S.W2d 48, 50 (Tenn. 1962). This
concept is to be liberally construed so as to insure unfettered
access to the judicial process. See Myers v. Pickering Firm

Inc., 959 S.wW2d 152, 161 (Tenn. App. 1997).

This general rule applies in “adm nistrative
proceedi ngs before boards or conm ssions that are clothed with
the authority to revoke a license ‘after a hearing for good cause

shown. ...’ " Lanbdin, 559 S.W2d at 792. As the Court in Lanbdin

expl ai ned,

[t] he “judicial proceeding” to which the

i Mmunity attaches has not been defined very
exactly. It includes any hearing before a
tri bunal which perforns a judicial
[f]lunction, ex parte, or otherw se, and
whet her the hearing is public or not.... It
extends al so to the proceedi ngs of many
adm ni strative officers such as boards and
conm ssions, so far as they have powers of
di scretion in applying the lawto the facts
whi ch are regarded as judicial, or “quasi-
judicial” in character. Thus the ordinary
adm ni strative proceeding to revoke a |license
is held to lie within the privilege.

Id. (quoting from Prosser, Lawor Torts (3d ed. 1964)). (Enphasis

i n Lanbdin).



In Lanbdin, the plaintiffs brought suit after the
def endant had, anong other things, filed charges against them
wi th the Tennessee Board of Funeral Directors and Enbal mers, and
had participated in the ensuing hearing before that Board. The
Suprenme Court observed that the Board in question possessed the
authority to revoke the plaintiffs’ |icense, and al so noted that
the statenents at issue had been pertinent to the issues invol ved
in that proceeding. Finding that the defendant’s statenents were
absolutely privileged, the Court affirmed the trial court’s
dism ssal of the plaintiffs’ clainms for slander, |ibel,
conspiracy to |ibel and defanme the plaintiffs, and invasion of

privacy. |d. at 791-92.

We have previously pointed out the Suprene Court’s
“Wllingness to extend the doctrine [of absolute privilege] to
comuni cations prelimnary to proposed or pending litigation.”

Myers, 959 S.W2d at 161.¢ (Enphasis added.)

[11. Tabor’s O aimAgainst the Laus

We shall first address the propriety of the tria

court’s grant of summary judgnent to the Laus.

W review the trial court’s decision against the
standard of Rule 56.04, Tenn.R Civ.P., which provides in

pertinent part as follows:

4 , S .

In Myers, we found a consultant’s report criticizing an architectural
firms work to be absolutely privileged, as published to the party with whom
the firm had contracted, where the report contained information that was
pertinent and relevant to pending litigation and was prepared in anticipation
of testinmony. Id. at 160-61.



...the judgnment sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and adm ssions on
file, together with the affidavits, if any,
show that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of law. ...

When reviewing a grant of sunmmary judgnent, an appellate court
nmust decide anew if judgnment in summary fashion is appropriate.
Cowden v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991); Gonzalez v. Alman Constr. Co., 857 S.W2d 42, 44-45
(Tenn. App. 1993). Since this determ nation involves a question
of law, there is no presunption of correctness as to the trial
court’s judgnent. Robinson v. Orer, 952 S.W2d 423, 426 (Tenn.
1997); Henbree v. State, 925 S.W2d 513, 515 (Tenn. 1996). In
maki ng our determ nation, we nust view the evidence in a |ight
nost favorable to the nonnoving party, and we nust draw all
reasonabl e inferences in favor of that party. Byrd v. Hall, 847
S.W2d 208, 210-11 (Tenn. 1993). Summary judgnent is appropriate
only if no genuine issues of material fact exist and if the

undi sputed material facts entitle the noving party to a judgnent
as a matter of law Rule 56.04, Tenn.R Cv.P.; Byrd, 847 S.W2d

208, 211 (Tenn. 1993).

As explained in Byrd, “the party seeking sumary
judgment has the burden of denobnstrating to the court that there
are no disputed, material facts creating a genuine issue for
trial... and that he is entitled to judgnent as a matter of |aw.”
Id. at 215. One nethod of acconplishing this is by “conclusively
establish[ing] an affirmative defense that defeats the nonnoving

party’s claim...” Id. at 215 n.5.



In the instant case, the Laus submtted an affidavit in
whi ch they deni ed being responsible, in any way, for the initial
publication of Eakin’s letter. The trial court subsequently
determned that no nmaterial issues of fact existed as to whether
t he Laus had caused, or had conspired to cause, the publication
of the letter. Significantly, Tabor submtted no affidavits or
other material to contradict the Laus’ affidavit. Accordingly,
we hold that the trial court was correct in granting sumrmary
judgment to the Laus as to the publication of Eakin's letter to
the Laus. On the facts before the trial court, and now before
us, the Laus were not cul pable with respect to the initial
publication of Eakin's letter, and therefore under no
circunstances can they be found liable for its initial

publication.?®

Tabor al so all eges a cause of action against the Laus
predi cated on their filing of the conplaint with the Board.
Tabor contends that the filing of the conplaint and the
supporting docunentation, including the re-publication of the
Eakin letter, anmobunt to an actionable publication of |ibel ous
material. On the contrary, we agree with the trial court’s
determ nation that such material is absolutely privileged. This
conclusion is supported by the Suprene Court’s holding in

Lanbdi n, di scussed above, and the cases hol ding that the doctrine
of absolute privilege espoused in Lanbdin is to be broadly
applied. See, e.g., Mers, 959 S.W2d at 151. Furthernore, it

Is clear that the statenents in question concerned the

®Even if the Laus had prompted Eakin to wite themthe letter, we do not
under st and how they can be held legally responsible for publishing a |ibelous
letter to thensel ves.



ci rcunst ances surroundi ng the various di sputes between the Laus
and Tabor, and, as such, were “relevant and pertinent to the
i ssues involved” in the Laus’ conplaint to the Board. See

Lanbdi n, 559 S.W2d at 792.

In light of the fact that the statenents in the Laus’
conplaint to the Board, including the supporting nmaterial, are
absolutely privileged, we hold that the Laus concl usively
established an affirmative defense to Tabor’s libel claim It is
al so clear that Tabor failed to set forth specific facts
denonstrating the existence of disputed, material facts creating
any genuine issue that would require a determnation by a trier
of fact. See Byrd, 847 S.W2d at 215. Accordingly, the trial
court’s grant to the Laus of sunmary judgnent with respect to
their conplaint to the Board was proper. Rule 56.04,

Tenn.R G v.P.; Byrd, 847 S.W2d at 215.

V. Tabor’s C ai m Agai nst Eaki n,
Gettysvue Partners, L.P., and Club Partners, Inc.

We next turn to the trial court’s grant of the
remai ni ng defendants’ joint notion to dismss. Qur standard of
review of a trial court’s decision on such a notion is well-

settl ed:

In considering a notion to dismss, courts
shoul d construe the conplaint liberally in
favor of the plaintiff, taking al

al | egations of fact as true, and deny the
notion unless it appears that the plaintiff
can prove no set of facts in support of [his]
claimthat would entitle [hin] to relief. In
considering this appeal fromthe tria

court’s grant of the defendant’s notion to
dism ss, we take all allegations of fact in

10



the plaintiff’s conplaint as true, and review
the |l ower courts’ |egal conclusions de novo
with no presunption of correctness.

Stein v. Davidson Hotel Co., 945 S.W2d 714, 716 (Tenn. 1997).

(Citations omtted.)

As noted earlier, Tabor alleges in the conplaint that
the Laus and Eakin had conspired to effectuate the publication of
Eakin's letter, and, specifically, that Eakin had “conposed and
publ i shed the said letter knowing that it would be used agai nst
plaintiffs and that it would be published to the Board and to
others.”® The trial court, however, in ruling on the notion to
dism ss, held that the allegedly libelous letter fromEakin to
the Laus was an absolutely privileged communication. Although
the trial court did not specify the basis for this conclusion, we
are of the opinion that the sane reasoning applicable to the
Laus’ communications to the Board applies here, i.e., the
statenents contained in Eakin's |letter were absolutely privileged
by virtue of the fact that they were nmade -- according to the
conplaint itself -- in anticipation of a quasi-judicial
proceedi ng before the Board. See Lanbdin, 559 S.W2d at 792;
Myers, 959 S.W2d at 161. In other words, Tabor is bound by the
factual allegations contained in the conplaint, and, taking those
al l egations as true, Eakin's statenents woul d be absolutely
privileged. Furthernore -- as in the case of the statenents
communi cated to the Board by the Laus -- the statenents contai ned
in Eakin’s letter were “pertinent and relevant” to the Laus’

antici pated conplaint to the Board. See Lanbdin, 559 S.W2d at

Tabor does not al l ege that anyone other than the Laus and the Board
received Eakin's letter.

11



792. Thus, they cannot formthe predicate for a finding of
liability for libel on the part of Eakin, Gettysvue Partners,
L.P., and CQub Partners, Inc. On its face, the conplaint as to
t hese def endants nakes out an affirmative defense to the all eged

cause of acti on.

W therefore hold that the trial court correctly

granted the renaining defendants’ notion to disn ss.

V. Concl usi on

The judgnent of the trial court is affirmed. Costs on
appeal are taxed to the appellants. This case is remanded to the
trial court for the collection of costs assessed there, pursuant

to applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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