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OP1 NI ON

This is a suit by Laura Em |y Blessing Ward, only child
of Carlton Agib Bl essing, seeking to have her cousins, John O
Bl essing, and Sarah L. Jones, who are the nephew and ni ece, and
al so step-children of the deceased, renoved as persona

representatives of her father’s estate.

The Trial Court dism ssed Ms. Ward's suit at the
concl usion of her proof, resulting in this appeal which raises

the followi ng three issues:

1. Whet her the Co-Executors’ hostility toward
Laura Em |y Bl essing Ward, the daughter and only child
of Carlton A Blessing, deceased, which hostility was
evidenced by their unfair treatnent of Ms. Ward in the
course of the admnistration of M. Blessing s estate,
required the renoval of the Co-Executors.

2. Whet her the Trial Court properly excluded al
evi dence of physical abuse of Carlton A Blessing and
conversion of Carlton A Blessing s assets by John O
Bl essi ng, one of the Co-Executors, prior to M.

Bl essing’s death, which evidence Plaintiff contends
showed John O Blessing’ s |lack of awareness of, or
contenpt for, the obligations of a fiduciary, and which
m streatnment greatly contributed to the hostility

bet ween the parti es.

3. Whet her the Trial Court properly excluded
evi dence of the conversion of certain of Carlton A
Bl essing’ s assets by John O Bl essing, one of the Co-
Executors, prior to M. Blessing' s death, which
conversion was not objected to by the other Co-
Execut or, and which conversion and | ack of objection
showed that the Co-Executors were either ignorant or
cont enpt uous of the responsibilities of a fiduciary and
so were incapable of fulfilling their fiduciary duties
as Co- Executors.



The standard of review as to dism ssal of a non-jury
case at the conclusion of the plaintiff’s proof is set out in the

case of City of Colunbia v. CF.W Const. Co., 557 S.W2d 734

(Tenn. 1977), wherein the Suprene Court stated the follow ng (at

page 740):

The notion authorized by this rule is not to be
confused with a notion for directed verdict which is
aut hori zed by Rule 50, Tennessee Rules of Cvil
Procedure. Mdtions for a directed verdict are neither
necessary nor proper in a case which is being tried
wi thout a jury. Mdtions for dismssal in non-jury cases
under Rule 41.02(2), Tennessee Rules of Cvil
Procedure, and notions for directed verdicts in jury
cases under Rule 50, Tennessee Rules of G vil
Procedure, are somewhat simlar, but, there is a
fundanmental difference between the two notions, in
that, in the jury case, the judge is not the trier of
facts while in the non-jury case he is the trier of the
facts. In the jury case he nust consider the evidence
nost favorably for the plaintiff, allow all reasonable
inferences in plaintiff's favor and di sregard al
counteracting evidence, and, so considered, if there is
any material evidence to support a verdict for
plaintiff, he nust deny the notion. But in the
non-jury case, when a notion to dismss is nade at the
close of plaintiff's case under Rule 41.02(2), the
trial judge nust inpartially weigh and eval uate the
evi dence in the sane manner as though he were nmaking
findings of fact at the conclusion of all of the
evi dence for both parties, determ ne the facts of the
case, apply the lawto those facts, and, if the
plaintiff's case has not been nmade out by a
preponderance of the evidence, a judgnment nay be
rendered against the plaintiff on the nerits, or, the
trial judge, in his discretion, may decline to render
judgnment until the close of all the evidence. The
action should be dismssed if on the facts found and
the applicable law the plaintiff has shown no right to
relief.

As to the first issue, we deemit appropriate to affirm

the Trial Court under the authority of Rule 10(a) of this Court.



As to the other two issues, the Trial Court was of the
opi nion that only m sdeeds on the part of the personal
representatives which occurred after their qualifications as such
woul d be conpetent to show that they should be renoved, and
excl uded any evidence of prior msconduct. W are inclined to

believe that the Trial Court was correct in this determ nation.

Moreover, even if the excluded evidence, which was
preserved by an offer of proof, had been admitted, it was, in our
view, insufficient to warrant renoval. The nost serious
conplaint was that M. Blessing, operating under a power of
attorney fromthe deceased, had the Beneficiary in a $5000 life
I nsurance policy changed from hinself and five other individuals,
i ncluding Ms. Ward, to hinself alone. The undisputed proof
shows, however, that the changes were nmade in accordance with the
w shes of the deceased. W also note that at trial M. Bl essing,
t hrough counsel, offered to pay to Ms. Ward one-si xth of the
proceeds of the policy, which is all she would have received had

no change of beneficiary occurred.

For the foregoing reasons the judgnent of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs, if any, as may be necessary, and collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. Ward and her

surety.



Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charles D. Susano, Jr., J.



