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Con Pac South, Inc. (“Con Pac”) appeals the dism ssal
of its suit against Janes W Burnett d/b/a Burnett Produce Co.
(“M. Burnett”) through summary judgnment by the Hanbl en County
Circuit Court. Con Pac sought judgnent against M. Burnett in
t he amount of $31,009.44 arising froman overdue debt for goods

ordered and received.



The history of the case at hand can be traced back to
an earlier case in the Hanblen County Circuit Court styled Con

Pac South, Inc. v. Burnett Produce Co., Inc., No. 93-CV-492. I n

this previous case, Con Pac filed suit seeking collection of the
sanme past due account sought in this case. Instead of namng M.
Burnett personally in this previous case, Con Pac sought judgnent
agai nst Burnett Produce Conpany, |ncorporated. On Septenber 16,
1994, the Trial Court entered judgnent agai nst Burnett Produce
Conpany, Inc. for the full anmpount of $31,009.44. On March 28,
1995, the Trial Court entered an agreed order anending the

Conpl aint to include Janmes W Burnett d/b/a Burnett Produce
Conmpany as an additional defendant |iable for the anobunt past due
arising fromthe goods ordered and received. On July 5, 1995,

M. Burnett filed a Motion for Sunmary Judgnent alleging that the
j udgnment obt ai ned by Con Pac agai nst Burnett Produce Co., Inc.
barred the action against James W Burnett d/b/a Burnett Produce
Co. based on the theories of res judicata and coll ateral

estoppel. The Trial Court granted the notion for summary
judgment dism ssing the action against James W Burnett d/b/a
Burnett Produce Co. on August 1, 1995. No appeal was taken from

t hat order.

On July 10, 1995, before the Trial Court ruled on M.
Burnett’s Mdtion for Summary Judgnent in cause nunber 93-CV-492,
Con Pac filed the present action against James W Burnett d/b/a
Burnett Produce Co. seeking paynent of the sane overdue account.

On Septenber 11, 1995, M. Burnett again filed a Mdtion for



Summary Judgnent based upon the grounds of res judicata,
col l ateral estoppel and judicial estoppel. This notion was
initially denied by the Honorable Ben K Wexler on July 8, 1996.
Subsequently, the case was assigned to the Honorable John K

W1l son, who granted the Mtion for Sunmary Judgnment and di sm ssed
this action on Novenber 17, 1998. Con Pac appeals fromthe

j udgnment of Novenber 17, 1998, granting M. Burnett’s Mtion for

Summary Judgnent .

The followi ng issue is presented by Con Pac on appeal:

Did the trial judge, the Honorable John K WIson, err
inrevisiting M. Burnett’s Mtion for Summary Judgnent
and granting it (a) when it had earlier been considered
and denied by the first trial judge, the Honorable Ben
K. Wexler, and (b) when no new notion to rehear had
been filed, and (c) when no new facts or |egal issues
had conme into being after it was deni ed?

We first address whet her Judge WIlson erred in
revisiting M. Burnett’s Mtion for Summary Judgnent after it had
al ready been denied by Judge Wexler. Con Pac relies on the “l aw
of the case” doctrine which makes an appellate court’s deci sion
of an issue of law binding in later trials and appeals of the
sane case if the facts are substantially the sane as the facts in

the first trial or appeal. Menphis Publ’g Co. v. Tennessee

Pet r ol eum Under ground St orage Tank Bd., 975 S.W2d 303

(Tenn. 1998). The initial denial of M. Burnett’'s Mtion for

Summary Judgnment at no tine canme before an appellate court;



therefore, we find that the “law of the case” doctrine is not

applicable in the case at hand.

Instead, we find Rule 3(a) of the Tennessee Rul es of
Appel | ate Procedure prevails. This Rule provides that if
multiple parties or clains for relief are involved, “any order
that adjudicates fewer than all the clains or the rights and
liabilities of fewer than all the parties is not enforceable or
appealable and iy subjett to revivivr bt vy tire defore vty o
¢ ftirel juiyrert adjudicating all the clainms, rights, and
liabilities of the parties.” Tenn.R App.P. 3(a)(enphasis added).
We find that Judge WIson properly exercised discretion expressly
granted by Rule 3(a) of the Tennessee Rul es of Appellate
Procedure in revisiting M. Burnett’s Mtion for Sumrary Judgnent
wi thout a notion to rehear and w thout presentation of new facts
or |l egal issues as mandated by the “law of the case” doctrine.
For these reasons, we hold that Judge WIson’s reconsi deration of

the Motion for Sunmary Judgnent was proper.

Con Pac al so contends that Judge WIlson erred in
granting M. Burnett’s Mtion for Summary Judgnent. M. Burnett
responds that Summary Judgnent was properly granted based upon

res judicata.

The standards governi ng an appellate court's revi ew of
atrial court's action on a notion for summary judgnent are well

settled. Since our inquiry involves purely a question of law, no



presunption of correctness attaches to the trial court's

judgment. Carvell v. Bottons, 900 S.W2d 23, 26 (Tenn. 1995).

Qur task is confined to reviewing the record to determ ne whet her
the requirenments of Rule 56 of the Tennessee Rules of Cvil

Procedure have been net. Cowden v. Sovran Bank/Cent. S., 816

S.W2d 741, 744 (Tenn.1991). Rule 56.03 of the Tennessee Rul es
of Civil Procedure provides that sumary judgnent is only
appropriate where: (1) there is no genuine issue with regard to
the material facts relevant to the claimor defense contained in

the nmotion, Byrd v. Hall, 847 S.W2d 208, 210 (Tenn.1993); and

(2) the noving party is entitled to a judgnent as matter of |aw

on the undisputed facts. Anderson v. Standard Register Co., 857

S.W2d 555, 559 (Tenn.1993). The noving party has the burden of
proving that its notion satisfies these requirenents. Downen v.

Allstate Ins. Co., 811 S.W2d 523, 524 (Tenn.1991).

The standards governi ng the assessnent of evidence in
the summary judgnent context are also well established. Courts
must view the evidence in the |ight npost favorable to the
nonnmovi ng party and nust al so draw all reasonable inferences in
t he nonnoving party's favor. Byrd, 847 S.W2d at 210-11. Courts
shoul d grant a summary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reasonabl e person

to reach only one conclusion. Byrd, 847 S.W2d at 210-11.

M. Burnett alleges that summary judgnment was proper

based upon the theory of res judicata. W agree. The doctrine



of res judicata bars a second suit between the sane parties on
the sane cause of action with regard to all issues that were or

could have been litigated in the fornmer suit. Massengill V.

Scott, 738 S.W2d 629, 631 (Tenn.1987); G bson Lunber Co. v.

Neely Coble Co., 651 S.W2d 232, 233-34 (Tenn.Ct. App. 1983). Res

judicata is based on the public policy favoring finality in

litigation and does not depend upon correctness or fairness, as

|l ong as the underlying judgnent is valid. Multon v. Ford Mtor

Co., 533 S.W2d 295, 296 (Tenn.1976).

The defense of res judicata will be available if the
party asserting the defense can show that the prior judgnment was
by a court of conpetent jurisdiction, that the sane parties were
involved in both suits, that the same cause of action was
involved in both suits, and that the underlying judgnent was on

the merits. Lee v. Hall, 790 S.W2d 293 (Tenn. Ct. App. 1990).

W find that the facts in this case neet the

requi renents necessary to establish the defense of res judicata.
On July 1, 1995, a prior judgnent was entered in favor of M.
Burnett by the Hanmbl en County Circuit Court dismssing the claim
agai nst himas an individual through the grant of his Mtion for
Summary Judgnment. The sane parties, Con Pac and Janes W Burnett
d/ b/a Burnett Produce Co., were involved in both actions. Both
suits arose fromthe same cause of action and sought payment for

t he sane overdue debt. Furthernore, the Trial Court’'s order



granting M. Burnett’s Mtion for Summary Judgnent was a judgnent

on the nerits.

Con Pac had the opportunity to appeal the order
di smssing the claimagainst M. Burnett in the first suit, No.
93-CV-492, but instead filed suit against M. Burnett for a
second tine seeking judgnent arising fromthe sane claim Con
Pac’s actions directly countervail the policy behind the doctrine
of res judicata. |If Con Pac disagreed with the first dism ssal
of the claimagainst M. Burnett, it’s renedy was to appeal that
judgnment. Since there was no genuine issue of material fact and
M. Burnett was entitled to judgnent as a matter of |aw based
upon res judicata, we find that the Trial Judge properly granted

sumary j udgnent .

For the foregoing reasons the judgnent of the Trial
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged against Con Pac and its

surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

(Not Parti cipating)
Charles D. Susano, Jr., J.




