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The question presented by this appeal is whether the
Chancel | or was correct in holding the restrictions as to lots in
Whodl and Acres Subdivision did not preclude its use as a

commercial for profit fire hall

Plaintiff James M Ruth and others, owners of lots in
t he Whodl and Acres Subdi vi si on, brought suit agai nst Cove Creek,

LLC, the owner of lot 1, block C, which Cove Creek had | eased or



proposed to |lease to Rural/Metro Corporation for use as a fire

hal | .

The followi ng provision is included in the restrictions

applicable to the subdivision:

4. LAND USE AND BUI LDING TYPE - Al lots in the tract
shall be known and designated as residential lots. No
structure shall be erected, altered, placed or
permtted to remain on any | ot other than one detached
single famly dwelling not to exceed two stories in
hei ght and a private garage for not nore than two cars
and usual donestic servants quarters.

The Chancel | or reasoned that the restrictions in using
t he | anguage “known and designated as residential |ots” was
insufficient to restrict the lots for that purpose, and instead
found that the owners shoul d have used | anguage such as “may be
used only for residential purposes,” or to specifically exclude

all commerci al uses.

In reaching his conclusion the Chancellor relied upon

the case of Parks v. Richardson, 567 S.W2d 465 (Tenn. App. 1977),

wherein Judge Drowta, then a nmenber of this Court, pointed out
two rules of law and construction in this type case. One is that
“a restrictive covenant, being in derogation of the free use and
enjoynent of property, will be strictly construed agai nst the
restriction and in favor of the reasonable use of the property,
so that only uses clearly prohibited will be held precluded by

such a covenant.” W point out, however, that the first rule



Judge Drowota nmentioned is that “a restrictive covenant will be
given a fair and reasonabl e neaning according to the intent of
the parties, which nay be determned with reference both to the

| anguage of the covenant and to the circunstances surrounding its

maki ng.”

It seens clear to us that the | anguage of the
restriction, particularly the second sentence, |eaves no doubt
that it was the intent of the parties that the |ots be used for
residential purposes, and while it is true that the |anguage
m ght have been nore precise we believe a fair reading of the

entire restriction |leads inevitably to this conclusion.

In reaching our determ nation we have not overl ooked
the fact that the property is zoned to permt the use
contenpl ated by Cove Creek. However, this is not determnative.
We al so note that other |andowners, including sone of the
Plaintiffs, violated the restriction by erecting various
out bui I dings and nultiple car garages. W do not believe,
however, that Cove Creek has borne its burden to show that such
violations are so wide spread as to vitiate the restrictive

covenant the Plaintiffs seek to sustain. Scandlyn v. MDll

Col unbus Corp., 895 S.W2d 342 (Tenn. App. 1994).




For the foregoing reasons the judgnent of the Trial
Court is reversed and the cause renmanded for collection of costs
bel ow, which are, as are costs of appeal, adjudged agai nst Cove

Cr eek.

Houston M Goddard, P.J.
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