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DAVID R. FARMER, JUDGE
The appellant is engaged in the cleaning and coating of commercial bakery

pans, for which it uses kerosene, hexaline, glycol, bleach and silicone. Kerosene
and glycol are stored inabove-ground tanks, having a capacity of 6,000 and 2,000
gallonsrespectively. After thesetankswereinstalled, theappellant contracted with
the appelleeto install the plumbing to pipetheliquidsfrom thetanksfor useinthe
building.

Thecontract wasinformal, and not reduced to writing. Itisnot disputed that
two-inch galvanized piping would be used. The appdlee started the job on
December 2, 1991, and finished oneweek later. Thekerosenetank wasfilled with
4,091 gallons of kerosene on December 17, 1991, of which 200 gallons was
immediately used. On that day, an employee of the appellant discovered a major
leak in a piping union which they reduced to adrip by quick action with awrench.
The appellee was immediately summoned, and their employee, using a larger
wrench, stopped theleak.

Kerosene was spilled over an area of 1,200 to 2,000 square feet.
Investigationreveal ed that thespillagewas 1,203 gallons, which contaminated the
ground.

Subsequent investigation revealed that the appellee had not run a pressure
test of the line, and when pressured by the Fire Department to do so, the appellee
discovered another 9x leaksin the system it had installed.

It isnot disputed that the reasonabl e costs of the clean-up were $33,630.00,
which the appellant seeks to recover in this action. The trial judge allowed a
recovery of only $12,000.00, hading that the appellant had failed to mitigae its
damages because “once they discovered theleak they didn’t call M & M, but they
attempted to tighten the union themselves and in doing so, they admit that they

didn’t stop it, that it continued to leak.”
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The plaintiff appeals as inadequate the award of the Court, and thisis the
issue presented for review.* Our review of the findings of fact made by the trial
Court isdenovo upon therecord of thetrid Court, accompanied by apresumption
of the correctness of the finding, unless the preponderance of the evidence is
otherwise. TENN. R. ApPp. P., RULE 13(d); Campbell v. Florida Steel Corp., 919
S.W.2d 26 (Tenn. 1996).

The facts are not in material dispute. The appellee does not seriously
guestiontheissueof itsnegligence. Appellee arguesthat becausethe appdlant (1)
operated the system without first checking it for leaks, (2) did not immediately
notify appellee of theleaks but attempted to remedy them instead, and (3) allowed
the system to operate for two days before discovering the leak, the appellant
thereby failed to mitigate its damages.

Theappellant agreesthat thelaw in Tennesseeiswell-settled tha the victim
of abreach of contract is bound to mitigate damages sustained, Gilson v. Gillia,
321 S.W.2d 855 (Tenn. App. 1958), but argues that it reacted to the discovery of
the leakage as quickly as possible.

We find that the proof does not demonstrate that the appellant failed to
mitigateits damages. Theappellee cannot transfer the onus of testing the integrity
of itsworkmanship to itscontractees. See, Action Ads,, Inc. v. Wm. B. Tanner Co.,
592 SW.2d 572 (Tenn. App. 1989), and it cannot reasonably be said that the
appellant should somehow be penalized for taking action to stop the leak uponits

discovery.

The plaintiff charged the defendant with negligent installation of the pipes and with
breach of contract. Thetrial court apparently treated these theories of recovery jointly,
without using precise language. We will do likewise, and pretermit discussion of the
appellee’ s argument that since thetrial court did not rule on the issue of breach of contract,
this appeal is premature.



Wefindtheevidence preponderatesagainst thejudgment, whichismodified
to award the appellant the entire amount of the damages it sustained, which are
$33,630.00, together with interest from the date of the filing of the complaint.

Costs are assessed to the appellee.

William H. Inman, Senior Judge

CONCUR:

W. Frank Crawford, Judge

David R. Farmer, Judge



