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OPINION

This appeal involves a parent’s efforts to avoid paying child support for her
two children. Approximately two years after the Circuit Court for Davidson County
awarded custody of the parties’ two children to their father, the children’s mother,
with the assistance of a lawyer furnished by the 1V-D contractor for Davidson
County, filed a petition to eliminate her child support obligation because she was
unemployed and her only income was Supplemental Security Income (“SSI”)
payments. Followingabenchtrial, thetrial court denied the mother’s petition onthe
ground that she was voluntarily unemployed. Themother asserts on this appeal that
thetrial court’ s order conflictswith the child support guidelines because she will be
required to use her SSI paymentsto pay her child support. We have determined that
the evidence does not preponderate against thetrial court’ sfinding that the mother
isvoluntarily unemployed and that the trial court’ s order is consistent with the child

support guidelines. Therefore, we dfirm the trial court.

Tommy Dale Dobbs, Jr. and Kimberly Ann Norfleet were married on March
19, 1993. On October 11, 1993, Ms. Norfleet gave birth to Austin Dale Dobbs and
Ashley Nicole Dobbs. Marital problems eventually caused the parties to separate.
On June 12, 1995, Mr. Dobbs and Ms. Norfleet signed a marital dissolution
agreement in which they agreed that Mr. Dobbs was entitled to an irreconcilable
differences divorce, that he should have sole custody of the children, and that Ms.
Norfleet would pay $57.75 per week in child support’ and would also provide
medical and hospitalization insurance for the children. Following ahearing on July
25, 1995, the trial court entered a final judgment of divorce on August 24, 1995,
granting Mr. Dobbs an irreconcilable differences divorce and approving the marital

dissolution agreemert.

Ms. Norfleet has apparently been unemployed since 1995. In mid-1996, she
sought unsuccessfully to reduce her child support obligation. In October 1996, she
applied for SSI benefitsunder Title XV 1 of theSocial Security Act and on February

This amount included $55 in child support and $2.75 representing the circuit court clerk’s
five percent commission because Ms. Norfleet was required to pay her child support through the
clerk’ s office in accordance with Tenn. Code Ann. 8§ 36-5-101(a)(4)(A) (Supp. 1998).
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10, 1997 received word that shewasentitled to receive $322.67 per month. Theletter
informing her of her benefits stated that “[t]he doctors and other trained personnel
who decided that you aredisabled believetha your healthmay improve.” Therefore,
wewill review your casein about 3 years.” It also informed her that she could work
and still receive SSI payments® On February 27, 1997, the Social Security
Administration informed Ms. Norfleet that her SSI payments were being increased
to $484 per month.

At about the same time, Ms. Norfleet requested the IV-D contractor for
Davidson County for assi stancein seeking areduction of her child support obligation.
On April 25, 1997, alawyer furnished by the IV-D contractor filed a petition on Ms.
Norfleet’s behdf seeking to decrease her child support “dueto petitioner [sic] only
source of income being social security benefits.” During a May 22, 1997 hearing,
Ms. Norfleet testified that she was currently living with her boyfriend and that she
was borrowing money from her mother to make her child support payments.
Accordingly, on June 24, 1997, the trial court entered an order dismissing Ms.
Norfleet’s petition and granting Mr. Dobbs a $1,515 judgment for the child support
arrearage.* Following this hearing, Ms. Norfleet was obligated to continue to pay
$57.75 per week in child support and $10.50 per week to reduce the arrearage.

On November 3, 1997, Ms. Norfleet, with the assistance of the lawyer
furnished by the IV-D contractor, filed athird petition to decrease her child support.
She again asserted that she was unemployed and was receiving SSI disability
payments and al so claimed that she was no longer livingwith her boyfriend and that
her mother had stopped loaning her money to pay her child support. During a
November 20, 1997 hearing, Ms. Norfleet testified that she had recently been arrested

*The nature of Ms. Norfleet’s disability is not clear. In response to the tria court’s
guestioning, she stated that “[i]t’ s bipolar, manic, tomonic (phonetic), and hianzitis (phonetic).”

3The Notice of Award stated:

If you work full-timeor part-time and make $65 or less each month, your SSI will
usually not change. Asthe money you earn from your job goes up, your SSI will go
down. However, if you have no other income (money or support), you can earn up
to $1,052.99 amonth and still get at least $1in SS.

“Mr. Dobbswasrepresented by an attorney during the original divorce and first modification
proceeding. He has, however, been unrepresented ever since the 1997 proceeding.
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for “prescription fraud” and that she had pawned her automobile in orde to make
bail. Attheconclusion of the hearing, thetrial judge ruled from the bench asfollows:

| am not going to grant her petition. 1've had an
opportunity to see Ms. Dobbs, and | think that she can
obtain some employment. I'm not so sure that this
disability thing is not an error, and | think Social Security
ought to re-think her case and make sure that she’'s not
drawing it when she shouldn’t be.

* * *

So | want theorder toreflect that I’ m not going to grant her

petition. | think she's underemployed and | think the

disability matter — where she'sdrawing SSI — needs to be

reviewed, and | will so order areview to makesurethat she

is drawing under this program appropriately, so if you'll

put that in the order.
Thetrial court also provided Mr. Dobbswith one of the IV -D contractor’ s pamphlets
in order to enable him to obtain assistance in collecting child support from Ms.
Norfleet. On March 31, 1998, the trial court entered an order finding “that the
Petitioner is receiving SSI benefits but . . . that the Petitioner isableto work and is
not disabled.” The trial court also stated “that the State of Tennessee should
investigatethe Petitioner’ sdaim of disability to determinewhether her SSI disability
should be terminated.” The State, through the Attorney General and Reporter, has

perfected this appeal on Ms. Norfleet’s behalf.

This case comes to us in aunique posture. While it is not unusud for the
Attorney General and Reporter to appear in this court on behalf of custodial parents
who are seeking assistance in collecting child support under the IV-D program, this
isthefirst appeal inwhich the Attorney General and Reporter hasappeared beforeus
to advocate decreasng anoncustodial parent’ schild support obligaion. Becausethe
father is unrepresented and because no party before the court appeared to be
advocating the best interests of the children, we invited the Attorney General and
Reporter to enlighten us conceming his role in this proceeding. The Attorney
General and Reporter has provided us with a supplemental brief asserting that his
conduct, and that of thelV-D contractor, isconsistent with thelV-D program. Hehas

al so suggested that we should not inquire into these matters because they are beyond



the scope of this appeal. We respectfully disagree. The best interests of minor

children whose parents are before the court are properly our concern.

In 1974 the Congress enacted the 1V-D program to provide the states with
financial incentivesto improvetheir lawsand programsto collect child support from
noncustodial parents. The program’s major premises were that therapid increasein
AFDC spending were, to agreat extent, caused by the failure of noncustodial parents
to support their children® and that the rate of growth of federal spending could be
moderated if the states collected child support more aggressively. Thus, the IV-D
program required the states to provide custodial parents with legal assistance in
collecting child support from noncustodial parents® The General Assembly
responded in 1977’ and again in 1982° by enacting statutes enpowering the State to
provide child support collection assistance not only to custodial parents receiving
AFDC support but also to custodial parentswho arenot. See Tenn. CodeAnn. 8 71-
3-124 (Supp. 1998); Baker v. Sateex rel. Baker, No. 01A01-9509-CV-00428, 1997
WL 749452, at * 3 (Tenn. Ct. App. Dec.5, 1997) (No Tenn.R. App. P. 11application
filed).

When the Congress enacted the Family Support Act of 1988’ it included a
provision requiring the statesto enact laws provi ding for two types of review of child
support orders being enforced under the 1V-D program. Thefirst type of review isa
periodicreview . See42 U.S.C.A. 8 666(a)(10)(A) (West Supp. 1998). Thistype of
review isautomatic and envisionsupdating child support awar ds enforced by the V-
D program without requiring proof of asubstantial change in circumstances. See 42
U.S.C.A. §666(a)(10)(A)(iii). The second type of review isareview initiated at the
request of either parent. See 42 U.S.C.A. § 666(a)(10)(B). Under this procedure,
modifications to an existing child support obligation will not be made if the

requesting party falsto demonstrate asubstantial change in drcumstances.

°See S. Rep. No. 93-1356 (1974), reprinted in 1974 U.S.C.C.A.N. 8133, 8145.

5See42 U.S.C.A. §654(4)(B)(ii) (West Supp. 1998); S. Rep. No. 93-1356, reprinted in 1974
U.S.C.C.AN. at 8158.

"See Act of May 4, 1977, ch. 235, 1977 Tenn. Pub. Acts 566.
8See Act of Apr. 6, 1982, ch. 764, 1982 Tenn. Pub. Acts 372.
°See Family Support Act of 1988, Pub. L. No. 100-485, 102 Stat. 2343 (1988).
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The Secretary of Health and Human Services later promulgated regulationsto
implement thereview proceduresrequired by the Family Support Act of 1988. These
regulationsprovidethat 1V-D agendes must “[p]eriodically review and adjust child
support orders, as appropriate, in accordance with § 303.8.” 45 C.F.R. § 3034
(1998). They define an “adjustment” as “[a]n upward or downward change in the
amount of child support based upon an application of State guidelinesfor setting and
adjusting child support awards.” 45 C.F.R. 8 303.8(a)(1)(I). They also define
“review” toinclude* an objective evaluation, conducted through aproceeding before
acourt . . . of information necessary for application of the State’s guidelines for
support.” 45C.F.R. 8303.8(a)(3). Inaddition, theregulationsrequirelV-D agencies
to notify obligor parentsof their right to request areview of their child support order.
See 45 C.F.R. § 303.8(c)(2).

One of the original premises of the 1V-D program was that aggressively
pursuing child support from a noncustodial parent wasinachild’ s best interests. It
is for this reason that the 1V-D program requires states to provide assistance to
custodial parents who are attempting to collect child support from noncustodial
parents. The Secretary’ sregulations, promulgated i n response to the Family Support
Act of 1988, introduce the seemingly anomalous notion that it might also bein a
child’ s best interests to decrease the amount of support received by a noncustodial
parent. Whilethe regulationsthemselves do not el ucidate how the Secretary arrived
at this conclusion, an Information Memorandum issued by the Office of Child
Support Enforcement explains that

In some cases, a downward adjustment may even be
advantageous to the child if it results in an amount of
support which can be paid fully, regularly, and timely by
the obligor. An unredlistic order, which is incons stent
with the guidelines and the obligor’s ability to pay, may
result in only sporadic payments or none whatsoever.
The Role of the IV-D Agency and Its Staff in Delivering Program Services, OCSE-

IM-93-03 (July 23, 1993).

This proceeding does not require us to review or endorse the Secretary’s
conclusion that decreasing the amount of child support may, in someinstances, bein
the child’'s best interests. We cite these federal materials only to make clear that
federal law does, infact, empower lawyersfurnished by 1V-D agenciesor contractors

to assist non-custodial parents who are seeking to decrease theamount of their child
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support obligation.’® Thus, for the purposes of this case, the lawyer furnished by
Nashville’'s 1V-D agency could properly appear in the trial court to advocate
decreasing Ms. Norfleet’s child support. Because this lawyer was technically
representingthe State, see Tenn. Code Ann. § 71-3-124(d) (Supp. 1998), the Attorney
General and Reporter may likewise pursue this appeal by virtue of his authority to
represent the Statein all civil litigated matters. See Tenn. Code Ann. § 8-6-109(b)(1)
(1993).

Concluding that lawyers furnished by alV-D agency or contractor may assist
noncustodial parentswho are seeking to decreasetheir child support does not end the
matter. Serious conflict of interest concerns arise when government-provided
lawyers advocate decreasng child support. Courts, discharging their parens patriae
responsibility to children of divorced parents,'* should satisfy themselves in these
circumstances that the interests of the child are being adequatdy represented. They
may reasonably conclude in absence of evidence to the contrary, that a lawyer
advocating a decrease in the noncustodial parent’s child support obligation is not
necessarily representing the best interests of the child. They may also take stepsto
satisfy themselves that the custodial parent is able to represent the child’'s best

interests.

In circumstances such asthis case, wherethe custodial parent desires, but does
not have the financial means, to retain counsel to assist in opposing a request to
decrease child support, the court may appropriatdy take steps to aid the custodial
parent in seeking legal assistance. Under both state and federal law, the custodial
parentisentitled to reques assistancefromthelV-D agency or contractor. However,
when the IV-D agency or contractor is aready furnishing legal assistance to the
noncustodial parent, it may be unable or unwilling to providelegal assistancetothe
custodial parent. If the 1V-D agency or contractor undertakes to provide legal
assistance to the custodial parent, the trial court should satisfy itself that no ethical

conflict has arisen by permitting lawyers furnished by the same 1V-D agency or

Federal law does not require 1V-D agendes or contractors to provide assigance to all
noncustodial parents seeking to decrease their child support. They are permitted to make an
independent decision that a noncustodial parent has a meritorious claim for reduction of child
support before agreeing to provide assistance.

1Spe Srithv. Smith, 188 Tenn. 430, 437-38, 220 S.W.2d 627, 630 (1949); Rubinv. Kirshner,
948 S.\W.2d 742, 747 (Tenn. Ct. App. 1997).
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contractor to assert conflicting positionsinthe same proceeding.” If thelV-D agency
or contractor declinesto providelegal assistancetothecustodial parent or if the court
determines that the manner in which the IVV-D agency or contractor has chosen to
provide legal assistance creates a conflict of interest, the court may appoint alawyer
to assist the custodial parent and may order that the lawyer's fee be paid from funds
administered by the IV-D agency or contractor. The court should not appoint a
lawyer to assist the custodial parent until it has satisfied itself that the custodial parent
has a colorable claim for child support or a colorable defense to the noncustodial

parent's request for modification of an existing child support order.

As far as this record shows, Mr. Dobbs had not, prior to the November 20,
1997 hearing, requested the IV-D contractor to assig him in collecting the child
support arrearage owed by Ms. Norfleet or in defending her request for reduction in
her child support. Even though the trial court provided him with information
concerning how to seek this assistance at the conclusion of the hearing, Mr. Dobbs
did not make an appearance in thiscourt, and the record contains no indication that
he sought assistance for this appeal. Because we have determined that this case may
properly be submitted for decision under Tenn. R. App. P. 29(c), we need not
consider whether Mr. Dobbs is entitled to counsel for this appeal.

Ms. Norfleet raises only one issue on this appeal. She asserts that the trial
court’ sdenial of her motion to modify her child support obligation is contrary to the
child support guidelines because shewill berequired to use her SSI paymentsto pay
her child support. We have concluded that Ms. Norfleet has misconstrued both the

trial court’s order and the child support guidelines.

“TheBoard of Professional Responsibility hasissued aformal ethicsopinion concluding that
attorneys furnished by IV-D agencies or contradtors may appear in later proceedings to advocate
modifying achild support award even though they had previously assisted in establishing the award
for the other parent. See Board of Professional Responsibility, Forma Op. 90-F-123 (Sept. 14,
1990). This case involves a different circumstance. The question here is not whether a lawyer
furnished by alV-D agency or contractor canassert different interestsintwo proceedings, but rather
whether alawyer or lawyers furnished by the same 1V-D agency or contractor may assert different
interests in the same proceeding.
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The child support guidelines clearly state tha the courts may not include in
their calculation of a noncustodial parent’s gross income benefits the parent is
recelving from “means-tesed public assistance programs . . . such as . . .
Supplemental Security Income(SSI).” Tenn.Comp. R. & Regs. r. 1240-2-4-.03(3)(c)
(1994). However, the child support guidelines also state with equal clarity that

If anobligor iswillfully and voluntarily unemployed
or underemployed, child support shall be cal culated based
on a determination of potential income, as evidenced by
educational level and/or previous work experience.
Tenn. Comp. R. & Regs. r. 1240-2-4-.03(3)(d). Inthiscase, thetrial court did not use
Ms. Norfleet’ s SSI payments to cal culate theamount of her child support. Rather, the
trial court simply concluded, based on the proof and its opportunity to view Ms.
Norfleet in court, that Ms. Norfleet was willfully unemployed and that she was

capable of earning $68.25 per week to enable her to pay her child support.

Thetrial court’s condusion that Ms. Norfleet was able to do some work and
that she was voluntarily unemployed is not inconsigent with the Socid Security
Administration’ s decision nine months earlier that Ms. Norfleet was entitled to SS|
benefits. The Social Security Administration did not concludethat Ms. Norfleet was
unableto performany work, and infact, it specifically informed Ms. Norfleet that she
couldwork either full-time or part-timeand still receive aprorated portion of the SSI
paymentsaslong as shedid not earn more than $1,052.99 per month. Thus, themere
fact that Ms. Norfleet wasreceiving SSI paymentsdid not prevent thetrial court from

concluding that she was voluntarily unemployed.

AttheNovember 20, 1997 hearing, Ms. Norfleet had the burden of proving that
there had been a substantial change in her circumstances and that she was unable to
earn sufficient income to enable her to meet her current child support obligation.
While she may have proved that she wasno longer living with her boyfriend and that
her mother had declined to loan her anymore money, she failed to satisfy the trial
court that shewas so disabl ed that shewas unableto perform any sort of work. Based
ontherecord before us, we have no basisto conclude that the evidence preponderates

against the trial court’s conclusion that Ms. Norfleet isvoluntarily unemployed.

V.



Weaffirmtheorder denying Ms. Norfleet’ srequest to modify her child support
obligation. We remand the case tothe trial court for further proceedings consistent
with this opinion and for the entry of an order directing the State to provide the
NashvilleDistrict Office of the Social Security Administrationwith acopy of thetrial
court’s March 31, 1998 order. We tax the costs of this apped to Kimberly Ann
Norfleet for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE

CONCUR:

BEN H. CANTRELL,
PRESIDING JUDGE, M.S.

PATRICIA J. COTTRELL, JUDGE
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