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Thisis a divorce case concerning the allocation of marital debts, attorney’s fees, and
child support. Defendant-Appellant, Tammy Lynn Creson (Husband), appeas from the

judgment of thetrial court awarding Plaintiff-Appellee, Joleen Danielle Beddow Creson (Wife),



$5,000.00 in attorney’s fees, $586.43 in monthly child support, and ordering him to pay the
marital debts.

The parties were married on January 27, 1993. At the time of the marriage, Wife was
twenty-three years of age, and Husband was thirty-five. A son, who was four and a half at the
time of the divorce hearing, was born of the marriage. It was the second marriage for both
parties, and neither party had children from prior marriages. The parties both have high school
educationsand arein good physical and mental condition. Wifeistwenty-eight yearsof ageand
isemployed at Equitable Agri-Business. She earns approximately $21,000.00 per year with a
grossmonthly salary of $1,750.00 and anet monthly salary of $1,506.36. Husband isforty-one
years of age and isemployed asatruck driver for Keebler Company. Hisgross monthly salary
is $2,399.00 with a net monthly salary of $970.00 after monthly deductions including a
deduction of $760.00 due to his Chapter 13 bankruptcy filing. Moreover, Husband has
additional income of $300.00 per month from arenter residing inhis residence, and he also has
additional income of approximately $400.00 per month during the spring and summer months
earned from his lawn service business.

On June 31, 1995, the parties separated, and on July 20, 1995, Wifefiled acomplaint for
divorcealleging irreconcilable differences and inappropriate marital conduct. On December 19,
1996, Husband filed an answer admitting irreconcil abledifferenceswhiledenying inappropriate
marital conduct. In addition, on January 21, 1997, Husband filed a counter-complaint for
divorce alleging irreconcilable differences and inappropriate marital conduct. Wife's answer
denies the inappropriate marital conduct allegation.

After a hearing, a Final Decree of Divorce was entered by the trial court on December
4, 1997. Thetrial court granted both parties a divorce pursuant to T.C.A. § 36-4-129. Joint
custody of the parties' child was ordered by consent of the parties with Wife designated as the
primary custodial parent and Husband awarded visitation. Wife wasawarded child support in
the amount of $586.43 per month and was awarded $5,000.00 in attorney’ sfees as alimony in
solido. Moreover, Husband was ordered to pay Wife $5,000.00 as he portion of the equity in
the marital residence in return for Wife' s execution of aquit claim deed transferring all of her
right, title and interest in the residence to Husband. The court ordered that Husband be

responsiblefor the payment of all marital debtsassupport and maintenancefor Wifeand ordered



Husband to reimburse Wife for money she had paid on a Chevy Chase Mastercard account and
aNBC bank loan.

Husband perfected this appeal and presents the following issues for our review:

(1) Whether thetrial court erred in ordering Husband responsible
for all of the marital debts.

(2) Whether the trial court erred in ordering Husband to pay
$5,000.00 to Wife for aportion of her attorney’ s fees as alimony
in solido.

(3) Whether the trial court erred in awarding Wife $586.43 in
monthly child support based on Husband’ s income.

Sincethis case wastried by the court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by the trial court.
Unless the evidence preponderates against the findings, we must affirm, absent error of law.
T.R.A.P. 13(d).

Marital Debts

Husband contends that the trial court erred in ordering him responsible for al of the
marita debts and ordering him to reimburse to Wife any amount that she had previously paid
toward them. He submits that the proof at trial revealed that the two debts at issue, the Chevy
Case Mastercard debt and the NBC debt, were joint marital bills. He argues that most of the
debts involved either the parties' child, the parties jointly, or Wife individually and that there
was no proof that he alone used or individually benefitted from the charges. Furthermore,
Husband submits that Wife isin much better financial condition to pay all or a portion of the
marital debts given the financial status of the parties.

Wife asserts that the evidence does not preponderate against the trial court’s decision
concerning the division of the marital debts. She argues that there was no proof that she solely
benefitted from the debts in question. She also contends that Husband is in better financial
condition to pay the debts in question since most of the remaining marital debt will be
discharged in bankruptcy and since Husband has the financial ability to pay the debts. Wife
arguesthat she does not have the ability to pay the debts given the fact that she has other debts
which sheisresponsiblefor and should not be forced to usethe child support award to pay the
debts.

Trial courts have broad discretion in dividng the marital estatein adivorce proceeding.

Kincaidv. Kincaid, 912 SW.2d 140, 143 (Tenn. App. 1995). Marital debt should be allocated



in the same manner a marital assets and should be considered when making an equitable
division of property. Herrerav. Herrera, 944 SW.2d 379, 389 (Tenn. App. 1996).

Marital debts are those debts incurred during the marriage for the joint benefit of the
parties. Mondelli v. Howard, 780 SW.2d 769, 773 (Tenn. App. 1989). Thetria court should
first separate individual debtsfrom marital debts, Herrera, 944 S.\W.2d at 389 (citing Batson v.
Batson, 769 S.W.2d 849 (Tenn. App. 1988)), and then divide only the marital debts. Mondelli,
780 S.W.2d at 773. When dividing marital debts, courts should consider the following factors:
“(1) which party incurred the debt and the debt’s purpose; (2) which party benefitted from
incurring the debt; and (3) which party is best ebleto assumeand repay thedebt.” |d. (citations
omitted).

From areview of therecord, the debtsin question are marital debts. Given the nature of
the debtsin question and in consideration of the above enumerated factors, we find that thetrial
court abused its discretion in holding Husband solely responsible for the debts in question and
in ordering Husband to reimburse Wife for amounts paid toward such debts. Even though there
is conflicting testimony by both parties concerning the debts, it is apparent that both parties
incurred the debts, both benefitted from the debts, and both have the ability to assume and repay
the debts. Thus, Husband and Wife should be held equally responsible for the Chevy Chase
Mastercard debt and the NBC debt. Asto the amount that Wife has paid toward such debts, this
amount should be taken into consideration in allocating the marital debts equally between the
parties.

Attorney’s Fees

Thetrial court ordered Husband to pay $5,000.00 of Wife' s attorney’ s fees leaving her
with a balance of approximately $3,500.00 to pay. Husband contendsthat the trial court erred
in ordering him to pay Wife $5,000.00 in attorney’s fees as alimony in solido. He argues that
Wifeisnot inneed of such giventhefact that shereceived approximately one-hdf of the parties
assets but none of the marital debt, the amount of her monthly net income, and the amount she
received from the equity of the marital residence. Furthermore, Husband contends that he does
not have the ability to pay the attorney’ sfee awardin that he has no assets except the house, he
hasfiled for Chapter 13 bankruptcy, and he has only approximately $1,670.00 in net income per

month out of which hemust pay child support of over $500.00 in addition to hisliving expenses.



Husband also contends that the trial court failed to make any finding as to the criteria used in
determining an award of attorney’s fees especially fault on the part of Wife. He argues that
although both partieswere at fault for the demise of the marriage, Wife should not berewarded
for contributing to the divorce and should thereforebe responsiblefor her own attomey’ s fees.
Husband finally argues that Wife's actions protracted thelitigation resulting in the amount of
her attorney’ s fees.

Onthe other hand, Wife assertsthat thetrial court did not abuseitsdiscretionin ordering
Husband to pay aportion of her attorney’ sfees since sheisin need of such an award. She states
that, contrary to Husband’ sfigures, shereceived anegative amount from the division of property
inthat she received the $15,000.00 debt on her vehicle while Husband received aimost all of the
value as aresult of the division of property. In further support of her contention, Wife asserts
that the only liquid asset she received was the $5,000.00 payment for her interest in the equity
of the home, that she did not receive periodic or rehabilitativealimony, and that, in addition to
the debt on her car, she was left with a$2,858.00 credit card debt and owing approximately
$3,500.00in attorney’ sfees. Thus, she contends that she does not have the resourcesto pay the
attorney’s fees and that she should not be required to use the child support payments or her
meager wages from her employment to pay the fees. Wife further asserts that Husband has the
greater income, that he has the capability to earn additional monies, and that if sheisordered to
pay the fees she will deplete all of the assets she received in the divorce. Finally, Wife argues
that many of Husband's actions, rather than actions on he part, caused this matter to be
protracted thereby increasing the amount of her attorney’s fees. Wife also requests that this
Court award her atorney’ s feesincurred on this appeal.

Attorney fee awards are treated as alimony. Gilliam v. Gilliam, 776 SW.2d 81, 86
(Tenn. App. 1988). In determining whether to award attorney’s fees, the trial court should
consider therelevant factorsin T.C.A. 8 36-5-101(d)(1). Houghlandv. Houghland, 844 SW.2d
619, 623 (Tenn. App. 192). Where the wife demonstratesthat she is finanaally unable to
afford counsel, and where the husband has the ability to pay, the court may properly order the
husband to pay thewife sattorney’sfees. Id.; Harwell v. Harwell, 612 S\W.2d 182, 185 (Tenn.
App. 1980). Furthermore, the award of attorney’ sfeesiswithin the sound discretion of thetrial

court, and unless the evidence preponderates against the award, it will not be disturbed on



appeal. Lyon v. Lyon, 765 SW.2d 759, 762-63 (Tenn. App. 1988). Considering the
record as awhole, and al factorsinvolved, and in view of our decision regarding the material
debtswedo not feel that thetrial court abused itsdiscretionin ordering Husband to pay aportion
of Wife'sattorney fees. Given the status of the parties and the division of property, Wife does
not have the resources or ability to pay these fees while Husband has the ability to pay such.
Husband’'s income is greater than Wife's, though not by much, and Husband’s bankruptcy
payments should be completethereby increasing his net income. However, we believe that the
respective parties should bear the expense of thar own attorney’ sfees for this appeal.
Child Support

Inthe Final Decree of Divorce, thetrial court ordered Husband topay Wife child support
for the parties’ child. In the decree, thetrial court stated:

3. Child Support. Husband shall pay to Wife the sum of
21% of hiscurrent income or $586.43 as child support per month
until the child graduatesfrom high school or attainsthe age of 18,
whichever islater. . . .

Husband contendsthat the child support award wasimproperly cal culated. He statesthat
his gross earnings from Keebler Company are $2,399.00 per month. He asserts that according
to the child support guidelines, the child support award should have been $403.00 per month
based on his monthly salary. Furthermore, he states that the trial court also took into
consideration hisincome of $300.00 per month from the renter and $400.00 per monthfrom his
lawn servicebusiness Husband submitstha suchisself-employment income, and, utilizing the
guidelines, the child support should have been $124.53 per month from such income. Adding
thetwo amountstogether, Husbandsaversthat the proper amount of child support is$527.53 per
month.

Wife submits that the amount of child support awarded was essentially correct. She
states, however, that the trial court erred when it failed to use Husband’ s earning capadty to
determine the amount of child support. Wife asserts tha Husband is willfully and voluntarily
underemployed, and, given this circumstance, child support should have been calculated on the
potential income of Husbandaccording tothe child support guidelines. Shebasesthiscontention

on testimony elicited from Husband in which Husband testified as follows:

Thelast time we werein Court, which wasJanuary of ‘95, | told
the judge, the referee, that | would not do it anymore because |



didn’t want her to have the money with me just working my tail

off all thetime. So | haven't gone back to the same amount of

people that I’ ve had before.
Wife further bases this contention of willful and voluntary underemployment in that Husband
had been earning approximately $200.00 per week from his lawn service business and is now
only earning $100.00 per week.

She submits that the trial court should have based Husband’s grass income for child
support purposes on his monthly income from Keebler Company of $2,399.00, his monthly
rental income of $300.00 and his potential income from his lawn service business of $866.67.
Furthermore, Wife contendsthat Husband’ snet incomefromthefollowingis$2,752.13 and that
21% of such would result in a child support award of $587.39. However, Wifesubmitsthat if
this Court does not find that Husband was willfully and voluntarily underemployed, she will
accept Husband' s figure regarding child support of $527.53.

Child support in Tennessee is statutorily governed by T.C.A. 8 36-5-101 (Supp. 1998).
Section 36-5-101(e)(1) provides that “[i]n making its determination concerning the amount of
support of any minor child or children of the parties, the court shall apply as a rebuttable
presumption the child support guidelines as provided in this subsection.” The guidelines
referenced are promulgated by the Department of Human Services in Chapter 1240-2-4 of the
Officia Compilation of the Rules and Regulations of the State of Tennessee.

The presumptively correct amount of support is based upon the obligor’s net income.
Grossincomeis calculated in accordance with Tenn. Comp. R. & Regs. Ch. 1240-2-4-.03(3),
and net incomeiscal culated by subtracting only the deductionsallowed by rule 1240-2-4-.03(4).
After net income is determined, the presumptively correct amount of support is calculated by
taking the percentage of net income that is specifiedin rule 1240-2-4-.03(5) for the number of
children the obligor is to support. For one child, the percentage of net incomeis 21%. Tenn.
Comp. R. & Regs. Ch. 1240-2-4-.03(5).

Tenn. Comp. R. & Regs. Ch. 1240-2-4-.03(3)(a) provides, in pertinent part, asfollows:

Gross income shall include all income from any source (before
taxes and other deductions), whether earned or unearned, and
includes but is not limited to, the following: wages, salaries, . . .
and income from self-employment. Income from self-
employment includesincomefrom businessoperationsand rental

properties, etc., less reasonable expenses necessary to produce
such income. . . .



Asfor net income, Tenn. Comp. R. & Regs. Ch. 1240-2-4-.03(4) provides, in pertinent
part:

Net incomeis cal culated by subtracting from grossincome of the
obligor FICA (6.2% Socia Security + 1.45% Medicare for
regular wage earnersand 12.4% Social Security + 2.9% Medicare
for self-employed, asof 1991, or any amount subsequently set by
federal law asFI CA tax), theamount of withholding tax deducted
for asingle wage earner claiming one withholding allowance . .
., and the amount of child support ordered pursuant to aprevious
order of child support for other children. . . .

Theguidelinesalso providethat “[i]f an obligor iswillfully and voluntarily unemployed
or underemployed, child support shall be calculated based on a determination of potential
income, as evidenced by educational level and/or previous work experience Tenn. Comp. R.
& Regs. Ch. 1240-2-4-.03(3)(d).

Husband’ sgrossincomefrom his employment at Keebler Company is$2,399.00. From
thisamount, $1,429.00 is deducted. However, part of the deductionsencompass a deduction of
$760.00 for bankruptcy payment, a deduction of $26.02 for hedth insurance, and a deduction
of $8.94 for union dues. These deductions are not included in the guidelines as deductions to
be considered in calculating net income. See Tenn. Comp. R. & Regs. Ch. 1240-2-4-.03(4). As
such, these deductions are not to be considered in determining Husband's net income for
purposes of calculating child support. From areview of the record, it isunclear whether or not
these deductions were taken into account in determining Husband' s child support obligation.

Moreover, Husband has income from a renter of $300.00 per month and income of
$400.00 per month from hislawn service business. Acoording to the guidelines, these amounts
should be taken into account in determining grossincome Thetrial court properly took these
amountsinto consideration in determining theamount of child support to beawarded. However,
it is unclear from the record whethe or not these amounts were reduced to take into
consideration the amount of withholding to be deducted from thisincome.

Wife's contention that Husband is willfully underemployed in that he has reduced his
number of clientswith regard to thelawn service businessisrejected. Husbandisemployed full-
time as atruck driver with the Keebler Company. The lawn service business was a part-time

endeavor on Husband’ spart. Inessence, Husband hastwo jobs. Taking thisinto consideration,

this Court does not view Husband'’ s reduction of the number of clients he servicesin hislawn



servicebusinessaswillful underempl oyment on hispart given thefact that heisafull-timetruck
driver. Thus, the amount of income deived from the lawn service business to be taken into

consideration is approximately $400.00 per month rather than his potential income from such.

From the record we are unable to determine how thetrial court cal culated Husband’ snet
in order to set the child support award. As such, it is unclear how the trid court reached the
conclusion that child support should be $586.43 per month. However, it does appear that the
trial court improperly calculated the amount of child support to be awarded in light of the
foregoing. Thus, the decision of the trial court with regard to the amount of the child support
award is reversed and remanded for a proper calculation. On remand, the trial court is to
determine the amount of Husband's net income from his employment at Keebler Company
without considering the bankruptcy deduction, the health insurance deduction or the deduction
for union dues. Furthermore, thetrial court isto determine Husband's net income from his self-
employment endeavors (i.e., theincome from the renter and the lawn service business). Once
these two amounts are determined, they areto be added together and then multiplied by 21% to
determine the proper amount of the child support obligation. Pending the trial court’s
determination of the child support award, the amount presently awarded shall be paid.

Accordingly, the judgment of the trial court concerning child support and marital debts
isreversed. The caseisremanded for further proceedings consistent with this opinion for the
division of the marital delts and the award of child support. The judgement of thetrial courtis
affirmedin all other respects. Costsof the appeal are assessed one-half to appellant and one-half

to appellee.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.
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DAVID R. FARMER,JUDGE
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