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Plantiff Sherwin-Williams Company filed suit pursuant to Tennessee
Code Annotated section 67-1-1802 seeking a refund of corporate excise taxes
with respect to tax years 1987, 1988, 1989 and 1990. The appeal presents three

guestions, to-wit:

1. Is return of capital from cash investments includable in the
denominator under T.C.A. 67-4-811(g)(1)?
2. If the answer to quedion 1 is affirmative, did the commissioner

properly exerd sehisdiscretionunder T.C.A. 67-4-812(a) in varying the gatutory
formula?
3. |s Sherwin-Williams' refund claim for the year 1987 barred by the

statute of limitations?

Tennessee adopted the Uniform Division of Income for Tax PurposesAct
(UDITPA)in1976 and it iscodified in Tennessee Code Annotated section 67-4-
801 et seq.

There is little factual dispute between the parties and the problem in

guegtion number one is bed stated in the brief of the gppellee

The central issueinthis case invol ves the determination of the proper
cdculation of thedenominator of thesalesfactor in the satutory apportionment
formula. The Tennessee Excise Tax law in effect in 1987 through 1990
required the Plaintiff to pay an excise tax equal to six percent (6%) of its "net
earnings” as defined in T.C.A. 8 67-4-805. Corporations doing business both
within and without Tennessee are permitted to allocate and apportion their
taxableincome under the provisionsfoundin T.C.A. 88 67-4-809 through 67-4-
816. These gpportionment provisions were adopted by the Tennessee Gener d
Assembly in 1976 in Chapter 537, Public Acts of 1976 which was based upon
the Uniform Division of Income for Tax Purposes Act (UDITPA). Since
Sherwin Williams was engaged in business both within and without the State
of Tennessee during theyear sinquestion, it wasrequired by T.C.A. § 67-4-809
to apportion itsbusinessearningsin accordance with the goportionment formula
foundin T.C.A. 8§ 67-4-811.

T.C.A. 8 67-4-811 defines the sandard apportionment formula as a
fraction, the numerator of whichis the sum of the property, payroll and sales
factors of each taxpayer as defined in the gatute and the denominator is three
(3). The statute def ines each factor asa fraction in which the numerator is the
taxpayer's respective property, payroll or sales values in Tennessee and the
denominator is the taxpayer's respective property, payroll or sales valuesinall
jurisdictions.

The provisions of T.C.A. 8§ 67-4-811 read in pertinent part are as follows:



(@  All business earnings shal | beapportioned to thisstate by
multiplying the earnings by a fraction, the numerator of which
isthe property factor plusthe payroll factor plusthe sales factor,
and the denominator of which isthree(3); ...

(b)(1) The property factor isafraction, the numerator of which
is the average val ue of the taxpayer's red and tangible and
per sonal property owned or rented and used in this state during
thetax period and the denominator of whichisthe averagevalue
of all the taxpayer's real and tangible property.

* k% %

(e)(1) The payroll factor is a fraction, the numerator of which
isthe total amount paid in this state during the tax period by the
taxpayer for compensation, and the denominator of whichisthe
total compensation paid everywhere during the tax period.

* % %

(9)(1) The salesfactor is afraction, the numerator of which is
the total sales of the taxpayer in this state during the tax period,
and thedenominatar o which isthetad sd es d the taxpayer
everywhere during the tax period.

T.C.A. 8 67-4-80[4](a)(12) defines"sales’ asfollows:

"Sdes' means al gross receipts of the taxpayer not
allocated under this chapter.

In the present case, the Plaintiff derived income from the short-term
invegment of its excess working capital. These transactions were handled in
the Pl aintiff's Clevd and officeby its treasury department per sonnel. Onadaily
basis, the treasury per sonnel consolidated the bank accounts of the Paintiff's
various locations in the staes where Sherwin-Williams conduct s its business
operations. Thetreasurypersonnd det ermined thecash position of the Pl a ntiff
and its future funding needs Any excess cash was invesed in short-term
interest bearing securities with various maturities. ... For example, Sherwin-
Williamswire tranderred $11,000,000 for aone day depost to the Sgnet Bank
on January 3, 1990. ... The next day, January 4, 1990, Sgnet Bank wire
tranderredthe princ pal amount of $11,000,000 back to Sherwin-Williamsplus
intaed intheamount of $2,539.93. Generaly, all wor king capital transactions
involveinvestments inwhi ch Sherwin-Williams makes aninvestment of funds
in short-term interest beari ng securities. Sherwin-Williams will usually hold
the securitiesto maturity but if necessary to meet cash requirement, Sherwin-
Williams may sd | such securities.

In this case, the parties are agreed that the interest income and any
gains(losses) should be included in the denominator of the sales factor.
Sherwin-Williamscontends, however, that the principal amountsof the working
capital invested which are retur ned to Sherwin-Williams when the securities
mature and are redeemed or sold are also required to be included in the
denominator of the sales factor. The Faintiff contends that the term "total
sd es’ in the denominator of the sales factor of the statutory apportionment
formula requires the inclusion of not only the interest income and any gains
from the working capital transactions but also the amounts of the returned
principal from the working capital investment operations. The Commissoner
determined that only the totd income[interest income and any gai ns(10sses)]
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from the working capital invesments should beincluded in the computation of
the denominaar o the sd esfactar and not the returned amounts of principal
invested in the working cepital invegments. Thus, thekey question is whether
thereturned principal amountsare properly included in "total sales everywher "
under the praper gpplication of theabovereferenced statues.

The position of Sherwin-Williams is that Tennessee Code Annotated
section 67-4-804(a)(12) meansliterally what it sayswhen calculating " . . . total
salesof thetaxpayer everywhere..." per Tennessee Code Annotated section 67-
4-811(g)(1). The former section reads. "Sdes - All gross receipts of the
taxpayer not allocaed under this chgpter. Tenn. Code Ann. § 67-4-
804(a)(12)(1997). (This subsection hasbeen recodified as Tenn. Code Ann. 8
67-4-804(a)(15) (1998)).

Sherwin-Williams articulates its position on this issue in its reply brief
with clarity:

The statute clearly contemplatestheind usion inthesd esfactar of gross
receiptsfrom the sale of intangibl e property as well as from the sale of tangible
property. Infact, the statute details a spedfic method of determining whether
"sd es, other than sales of tangible persona property” occur in the State of
Tennessee. See Tenn. Code Ann. 867-4-811( 1) (providing, generally, that if the
majority of the "earnings producing activities" with regect to the sale of
intangiblesoccur in Tennessee, then the saleis deemedto occur in Tennessee).

Rather than including the gross receipts from the sale of theseinvestments
in the denominator of the sales factor, the Commissioner included only the
interes income and net gain (loss) from the Ohio Transactionsinvest mentsin
the denominator when she recomputed the amount of Sherwin-William's
incomeapportionedto Tennessee. Thisinterpretation of Tenn.Code Ann. 867-
4-811(g)(1) (describing the salesfactor) and 67-4-804(a)(12) (def ining "sales”
asmeaning all gross receipts of the taxpayer not allocated under the excise tax
law) cannot be reconciled with the plain language of those sections. Courts are
requiredto give effect to the intention or purpose of thel egi slatur e asexpressed
inastaute andthe"l eg slaiveintent o purposeisto be ascertained primarily
from the natural and ordinary meaning of the language used, when read in
contextwiththe entire statute, without any forced or subtleconstructiontolimit
or extend theimport of thelanguage." Worrall v. Kroger Co., 545 SW.2d 736,
738 (Tenn. 1977).

The natural and ordinary meaning of Tenn. Code Ann. 8 67-4-811(g)(1)
requiresthat thetotal salesof the taxpayer everywhere during the tax period be
included in the denominator of the sales factor. Tenn. Code Ann. § 67-4-
804(a)(12) def ines the term "sales” toinclude all gross receipts of the taxpayer
not otherwise alocated under the Excise Tax Law. The natural and ordinary
meaning of the term "gross receipts' mandates that the total or gross proceeds
from the Ohio Transactions (that is; the income and the return of
principal/capital) be induded in the sdes factar. Certany the term "gross
receipts’ cannot be construed to include only the net income and net gain
derived from the sale of dhort-term investments In fact, Sherwin-Williams
respectfully submits that the terms "gross’ and "net" are mutually excl usive:
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Webster's Third New International Dictionary defines the term "gross" as
"consisting of an overall totd exclusive of deductions (~earnngs)(~pro-
duction)(~annual profit) -- opposed to net." (emphasis added). The statuteis
not ambiguous and | eaves no basis for which the Commissoner may contend
that the natural and ordinary meaning of "grossreceipts" as used inthe sales
factor should somehow be ignored.

The efforts by taxpayers to include return of working capital invesedin
the denominator of the sales factor is not new to states operating under the
Uniform Division of Income for Tax Purposes Act or under comparable
legidlative enactments. The reault in each instance is a hyper-inflated sales

factor.

In American Telephone and Telegraph Co. v. Director, Division of
Taxation, 476 A.2d 800 (N.J. 1984) the taxpayer included in its 1972
corporation businesstax returnstotal receiptsinthedenominator of eight billion
seven hundred ninety-six million nine hundred sxty-one thousand one hundred
fifty-seven dollars. Of this amount, proceeds received from the sale or
redemption of invesment paper total six billion eight hundred fifteen million
seven hundred ninety-two thousand three hundred threedollars, of which more
than fivebillion eight hundred million dollars represented money flowing back
to AT&T from certificates of deposit, commercial paper, and bankes
acceptances. During this same year, 1972, the total aggregate receipts from
AT&T's business of rendering telecommunications service nationally and

internationally was approximately one billion nine hundred million dollars.

Applying the New Jersey statute the court held:

[1] Weupholdasagenerd matter theexd usi on of gr ossrevenues received
by pla rtiff from thesd ear ma writy of invest ment paper. AsJudge Crabtree
observed, idl e cash can be turned over repeatedy by investment in short term
securities. Itisnotruereflection of the scopeof AT & T'sbusinessdone within
and without New Jersey to allocate tothe numerator or the denominator of the
receipts fraction the full amount of money returnedto AT & T upon the sale or
redemption of invesment pgper. Toind udesuch reca ptsin the fraction would
be compar able to measuring business activity by the amount of money that a
taxpayer repeatedly deposited and withdrew from its own bank account. The
bulk of funds flowing back to AT & T from investment paper was simply its
own money. Whatever other justification thereis for excluding suchrevenues
from the receipts fraction, it issuffiaent to say that to do otherwise produces
an abaurd interpretation of 8 6(B). "It is axiomatic that a statute will not be
construed to lead to absurd reaults. All rules of construction are subordinate to
that obvious propaosition. [Even therule of drict construction] does not mean



that aridiculous resu t shd | be reached because some ingenious path may be
found to that end." State v. Fovenzano, 34 N.J. 318, 322, 169 A.2d 135
(1961).

American Td egghoneand Td egraph Co. v. Directar Divi sion of Taxation, 476 A.2d 800,
802 (N.J. 1984).

In 1996, the Indianatax court dealt with a statute almost identical to that
of Tennesseewhere n Sherwin-Williams sought to include return of principal in
the denominator of thesalesfactar where"sales” wasdefined as” . .. d|l gross
receiptsof the taxpayer not allocated underi.c. 6-3-2-2(g) through 1c6-3-2-2(k)."

The court observed:

The centrd debate in this case is how to define "gross rece pts' for the
purpose of the denominator of the sales factor. The Depar tment consider sonly
the interest earned on the i nvestment securities to be grossreceipts. Sherwin-
Williams, on the other hand, argues that gross receipts equds the amount
received on the sale, which includes both the interest earned and the principal .
TheDepatment respondsthatinclusion of principal in the denominator distorts
the apportionment formula by giving extraweight to out-of -state sales. There
isagreatpotential for abuse, argues the D epar tment, because Sherwin-Williams
could usethesameprinc pd manytimesasitre-investsinshort-term securities,
rolling [* 7] over the principal of the previously sold invesment.

The Sherwin-Williams Co. v. Indiana Dep't of State Revenue, 673 N.E.2d 849, 851
(Ind. Tax Ct. 1996).

Relying on AT&T v. Director, 476 A.2d 800 (N.J. 1984), the Indiana

court held that " gross receipts” did not include return of principal.

Turning now to the effect in Tennessee of including return of principal in
the "sd es factor”, one must remember that the principal business of Sherwin-
Williams nationwide is the manufacture and sale of paint and related products.
Nationwide grossreceiptsfrom these operationsfor eachof the year sinissueare
asfollows:

1987 $1,751,029,652

1988 $1,908,933,782

1989 $2,016,485,025

1990 $2,190,709,853



During those sameyears, returnof princ pal was:
1987 $2,008,053,464
1988 $1,595,783,455
1989 $3,320,585,868
1990 $3,098,033,766

If the grass receipts from manufacturing and sale of paint and related
products are then combined with return of principal amountsin determining the
denominator in the "salesfactor", an average of 55.169% of the combined total

for each year would be return of principal.

Thus, the same absurdity existing in New Jersey and Indianawould exist

in Tennessee.

Following the lead of New Jersey and Indiana, the chancellor held:

This court finds that to include return of principal in the sales factor
denominator would distort the extent of Sherwin-Williams' business activities
inTennessee and other gatesinwhichit doesbusinessand defeat the intentand
purpose of the statute (T.C.A. 67-4-811). Accordingly, the court finds that the
amount of return of principal to Sherwin-Williamson the sale or redemption of
Interest beari ng securitiesrd ated to its, working capital invesments should not
be includedinthe denominator of the sales factor. [sic]

Thisholding by thechancellor islogical and appealing, particul arly since;
"Itis presumedthat thelegi slatur e enacting astatute did not intend an asurdity,
and sucharesult will be avoided by thiscourt if the terms of the statute admit of
it by reasonable construction.” Epstein v. State, 211 Tenn. 633, 366 SW.2d 914
(1963); Loftin v. Langsdon, 813 SW.2d 475, 480 (Tenn. App. 1991).

This sound rule, however, is met by the equal ly well settled rulethat: "If
the words of a datute plainly mean one thing they cannot be given another
meaning by judicial condruction." Henry v. White, 194 Tenn. 192, 198, 250
S.\W.2d 70, 72 (1952).

In constru ng theterm "gross receipts’ under Tennessee Code Annotated
section 67-4-301, the Supreme Court of Tennesseeobserved: "Wedo not believe
that the definition of 'gross receipts under T.C.A. 67-4-301 is ambiguous so as
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to require resort to rules dealing with the construction of unclear statutes."
South Central Bell Tele. Co. v. Olson, 669 SW.2d 650, 652 (Tenn. 1984).

With deference to sister jurisdictions, this court is reluctant to apply the
same “absurdresult standard’. Anabsurdresult is not necessary for, in spite of
the plain language of Tennessee Code Annotated section 67-4-811(g)(1), the
commissoner may opt for a different scheme of assessment whenever the
resulting apportionment doesnot fairly r epresent the taxpayer’s business in this
state. Thevery absurdity of thereault sought by Sherwin-Williams, laysasound
basi sfor theimplementation of Tennessee Code Annotated sction 67-4-812(a).
Thetrial court found that applying thestatutory schemewould "distort the extent
of Sherwin-Williams businessin Tennessee. . . ," and applied the alternative

method.

The alternative statute is clear upon its face:

(a) If the alocation and apportionment provisions of this part do not
fairly represent the extent of the taxpayer’s business activity inthis
state, the taxpayer may petition for or the commissioner may require,
in respect to all or any part of the taxpayer’s business activity, if
reasonable:

(4) The employment of any other method to effecuate an equitable
allocation and apportionment of the taxpayer’s earnings. Tenn. Code
Ann. 8 67-4-812(a)(4) (1994).emphasis added

The real question to be answered is whether, as a matter of law, the
variation in this case amountsto an abuse of discretion. Using theterminology
of the statute, the commissioner has abused his discretion where the alternative

computation reaches an inequitable result as to the apportionment.

In utilizing thevariation, the Commissioner found, asdid the Chancellor,
that by including the gross receipts from the sdes of short term securities,
Sherwin-Williams did not fairly and accurately represent the total amount of
property, payroll and sales subject to state taxation (the denominator), and
therefore did not fairly represent the amount of property subject to taxation in

this state, (the ratio constructed using the above denominator).



Sherwin-Williamsarguesthat absent a“grossly disproportionate’ ratio as
described by this court in AT&T v. Huddleston, 880 SW.2d 682 & 692
(Tenn.Ct. App. 1994), the alternaive statute, Tennessee Code Anotated section
67-4-812 (a)(4), cannot be used. Both parties as well as the trial court have
acknowledged that the situation at bar represents a case of first impression
insofar as it concerns a Commissioner who seeks a variance rather than a
taxpayer. Thetwo Tennessee casesthat come closest to addressingthissituation,
AT&T v. Huddleston, 880 S.W.2d 682 (Tenn. Ct. App. 1994) and Peterson
Mfg. Co. v. State, 779 SW.2d 784 (Tenn. 1989), concern taxpayers seeking a

variance.

There is, however, much guidance to be drawn from these authoritative
sources. Contrary to Sherwin-Williamsassertioninitsbrief, thiscourtinAT& T

found that:

States are given wide latitude under the Federal Constitution to adopt
various methods for attributing earnings to a taxing state. See
Moorman Mfg. Co. v. Bair, 437 U.S. 267, 279, 98 S.Ct. 2340, 2347-48,
57 L.Ed.2d 197, 208 (1978). “[T]he Constitution imposes no single
formulaon the States...” Container Corp., 463 U.S. at 164, 103 S.Ct.
at 2939, 77 L.Ed.2d at 552.

AT&T v. Huddleston, 880 S.W.2d 682, 689 (Tenn.Ct.App. 1994).

Indeed the court in AT&T cited Peterson for the proposition that the
burden ison ataxpayer to establish that “its own uniquefacts and circumstances
justify a departure from the standard apportionment formula” AT&T wv.
Huddleston, 880 SW.2d 682 at 691. It can well be said that under the above
authorities the statutory apportionment scheme is presumptively correct.
However what can astate do when faced with a statutory schemewhich does not
fairly represent thetaxpayer’ sincomeattributableto that state? Thethreefactor
apportionment formula applied is clealy set out in Tennessee' s version of the
Uniform Distribution of Income for Tax Purposes Act (UDITPA). The goal of
the UDITPA isnot pinpoint mathematical accuracy but fair apportionment. See
Tenn. Code Ann. 8§ 67-4-804(b) (1998). The discretion accorded the
Commissioner aswell asthe bilateral ability to request avariance evidencethis
goal. SeeTenn. Code Ann. 867-4-812(1998). Itisclear from therecord before

this court that the Commi ssioner acted well within hisdiscretion. At thispoint,



this court must examine the nature of the transactions which the taxpayer
claimed were “sales’ bdow. The court’s attention is drawn specifically to the

following series of transactions:

DESCRIPTION DATE DATE | GROSSSALES COST OR GAIN OR
ACQUIRED SOLD PRICE OTHER BASIS LOSS
FNC ETD MATURITY 1/3/90 1/4/90 | $10,002,309.03 | $10,000,000.00 | $2,309.03
AMERITRUST ETD 1/3/90 1/4/90 | $5,501,260.42 $5,500,000.00 $1,260.42
MATURITY
CONTINETNAL ETD 1/4/90 1/5/90 | $10,042,500.00 | $10,000,000.00 | $42,500.00
MATURITY !

In essence, the Commissioner found, as this court does, a very high
probability that the same investment basis may be used in these admittedly
efficient short-term purchasesand salesto barely increasethe company’ soverdl
net worth, while profoundly increasing the out-of-state portion of thar “gross
receipts’ for UDITPA purposes. In such asituation, the above transactions do
not fairly represent the taxpayer’s income connection to Ohio. The resulting
transactions do not amount to $35,046,069.45 of taxable income in that state.
Consider the logical result, if these transactions had Tennessee astheir situs. If
the Commissioner were to apply the statutory scheme, then the taxpayer would
be on the steps of the courthouse claming an abuse of discretion. Under the
authorities cited above this court would be bound to assess the Commissioner’s
actions with regard to whether such an arrangement fairly represented the
company’s business in this state. It strains the bounds of good sense to assert
that the taxpayer is attempting to fairly and completely represent his business
connection to this state, when, as fortune would have it, Ohio statutes do not
require inclusion of the “grossreceipts’ init’sreceipt factor. The action of the
chancellor in applying the alternative provisions of Tennessee Code Annotated
section 67-4-812(a)(4) is affirmed.

In view of this court’s affirmation of the Chancery Court’s ruling

regardingthe Commissioner’ suse of an alternate scheme, theissueregarding the

! Theseitemsappear in Exhibit 8to the Record on Appeal and represent only a portion
of "The Sherwin-Williams Company Business Receipts Generated By Investment
Transactions 12/31/90."
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limitation of an action for refund for 1987 is moot. However, this court agrees
with the chancellor that Appellant’ srefund claim for 1987 taxes paid was barred
by the Refund Statute, Tenn. Code Ann. § 67-1-1802. Thestatuteis clear upon
itsface. Thedaim for refund was filed well after the statutory period had run.

Under the authorities cited herein, and upon the record, the judgment of
the Chancellor isaffirmed. Costson appeal aretaxed against the appellant. The

cause is remanded for such further proceedings as are deemed necessary.

WILLIAM B. CAIN, JUDGE

CONCUR:

BEN H. CANTRELL, PRESDING JUDGE, M.S.

WILLIAM C. KOCH, JR., JUDGE
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