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OPINION

Thisisan action brought under the Tennessee Consumer Protection Act. The suitarose out
of acontract to sell an antebellum log home to be dismantled and moved. Thetrial court found that
the defendant knowingly engaged in a deceptive trade practice, and awarded the plaintiff treble
damages and attomey’ s fees. Weaffirm.

In June 1995, Defendant/Appellant Steve Bryan (“Bryan”) placed an advertisement in a
publication, the Traders Post, reading in pertinent part: “2 story Cedar Dog Trot Log House- To be
moved - $5000 . . .” The home, built in approximately 1820, was located in Bedford County.
Plaintiff/Appellee Braxton Dixon (“ Dixon™) responded to the advertisement. Dixonisabuilder and
adesigner who specializesin therestoration, preservation, and rel ocation of antebellum structures.
Dixon and Bryan discussal the sale of the log home. Dixon aleges that Bryan told him that he
owned the log home and “signed a statement to that effect.”

The parties orally agreed that Dixon would purchase the home for $4000. Dixon tendered
$2000 in cash to Bryan and agreed to pay the remainder after the house was dismantled. To
document the transaction, Dixon signed a sales agreement entitled “ Agreement and Bill of Sale,”
(“Agreement”). The Agreement listed Mrs. W. D. Haynes (“Haynes”) asthe “seller.” Haynes had
not signed the Agreement.

Dixon arranged to resell thelog hometo apurchaser in Texas and made preparationsfor the
home's dismantling and shipment. At the site of the log home, before the dismantling was
completed, Dixon was confronted by alocal realtor. Therealtor told Dixon that Haynes owned the
home and that the realtor had listed the property for sale. Dixon immediaely stopped his
preparations for dismantling and transporting the log home.

Dixon later learned that Bryan had been trying for some time to purchase the home from
Haynes. Bryan's draft purchase contracts, submitted to Haynes, had been rejected. After Bryan
obtained the $2,000 deposit from Dixon, he had a $1,000 cashier’s check drawn to Haynes and
sought to meet with her to dbtain permission to il the log home and consummate the transaction.
Bryan was unableto meet with Haynes.

In addition to the $2,000 paid to Bryan, Dixon incurred expenses originally estimated at

$863. Bryan agreed to return the $2,000 to Dixon and pay him $863 in expensesincurred. Bryan



repaid the $2,000 deposit to Dixon but did not pay the expenses. Dixon later determined that his
expenses totaled $1,038,66.

Dixon filed this action in Sumner County General Sessons court to recover his damages
from Bryan’s alleged breach of contract and misrepresentation. Dixon also sought treble damages
and attorney’ sfeesunder the Tennessee Consumer Protection Act (“ Consumer Protection Act”) See
Tennessee Code Annotated 88 47-18-101 et seq. (1995 & Supp. 1997). Default judgment was
entered in General Sessions court, and the case was appealed to Circuit Court.

Following abenchtrial, thetrial court found that Dixon suffered damagestotaling $1,038.77.
The trial court aso found that Bryan “knowingly engaged in a deceptive trade practice.”
Consequently, thetrial court awarded Dixontreble damages and attorney’ sfeesunder the Consumer
Protection Act. Thetrial court, however, found that Dixon was negligent in not carefully reading
the Agreement, and reduced Dixon’ s damages by ten percent. Thus, Bryan was awarded atotal of
$2,804.68, plus $775in attorney’ s fees. From this order, Bryan appeals.

On appeal, Bryan contends that treble damages under the Consumer Protection Act were
inappropriate. Bryan asserts that since the record contains no proof of any actual intent to deceive
or mislead, and tha the trial court erred by awarding treble damages

Our review of the findings of fact by thetrial court isde novo upon the record, accompanied
by a presumption of correctness unless the preponderance of the evidence is otherwise. Tenn. R.
Civ. P. 13(d). Questionsof law arede novo with no presumption of correctness. Carvell v. Bottoms,
900 S.W.2d 23, 26 (Tenn. 1995).

The Consumer Protection Act, enacted in 1977, is “to be liberally construed to protect
consumers and others from those who engage in deceptive acts or practices.” Morrisv. Mack’s
Used Cars, 824 SW.2d 538, 540 (Tenn. 1992) (citing Haverlah v. Memphis Aviation, Inc., 674
S.w.2d 297, 305 (Tenn. App. 1985). Persons harmed as a result of “an unfair or deceptive act or
practicedeclared to beunlawful” by the Act may recover actual damages. Tenn. Code Ann. 847-18-
109(a)(1) (1995). Thetrial court may also award attorney’ sfees. 1d. 8§ 47-18-109(e)(1). If thetrial
court finds that the defendant “willful[ly] or knowing[ly]” violated the Act, the plaintiff may be

awarded treble damages. 1d. 8§ 47-18-109(a)(3). Factorsto be considered in determining whether



to award treble damages include:

(A) The competence of the consumer or other person;

(B) The nature of the deception or coercion practiced upon the consumer or other

person;

(C) The damage to the consumer or other person; and

(D) The good faith of the person found to have violated the provisions of this part.

Id. 8 47-18-109(a)(4).

Bryan does not argue that thetrial court erred in awarding Dixon actual damages under the
Consumer Protection Act.' Bryan contendsthat the record does not indicate that he “willful[ly] and
knowing[ly]” violated the Act, and that therefore thetrial court erred in awarding treble damages.
Id. §47-18-109(a)(3). Thelinchpin of Bryan’ sargument isthat Dixon signed the Agreement, which
listed Haynes, rather than Bryan, as the seller. At trial, Dixon testified that he did not read the
Agreement before signing it. However, Bryan notes that Dixon corrected the spelling of hisname
inthe document. In addition, Bryan arguesthat Mary Ann McConnell (“McConnell”), aconsultant
of Dixon, testified at trial that she “questioned” the document. Bryan asserts that Dixon’s signing
of the Agreement imputes him with notice that Haynes, not Bryan, was the seller.

Bryan notes case law holding that, in the absence of fraud, a person who:

failsto read the contract or otherwiseto learn its contents, . . . signsthe same at his

peril and isestopped to deny hisobligation, [and thus] will be conclusively presumed

to know the contents of the contract, and must suffer the consequences of his own

negligence.

Gilesv. Allstatel ns. Co., 871 S.W.2d 154, 156 (Tenn. App. 1993) (quoting Beasley v. Metropolitan
Lifelns. Co., 190 Tenn. 227, 232, 229 S\W.2d 146, 148 (1950)). Bryan also cites the axiom that
“no man can recover upon the theory of fraud or mistake with respect to any matter of fact about

which he has actual knowledge or legally imputed knowledge.” Hill v. John Banks Buick, Inc.,

875S.W.2d 667, 670 (Tenn. App. 1993). Bryanreasonsthat since Dixon had legal notice of thefact

! In Ganzevoort v. Russdl, 949 SW.2d 293, 297-98 (Tenn. 1997), the Tennessee Supreme
Court held that the Consumer Protection Ad does not apply to the purchase of real estate from a
seller whoisnot “inthe business of selling property asownersor brokers.” Thisissuewasnot raised
to the trial court and the record does not indicate whether Bryan was in the business of selling log
homes or whether the log home would be considered realty. Consequently, we will not addressthe
applicability of the Consumer Protection Act inthisappeal. Cf. Murvin v. Cofer, No. 03A01-9702-
CH-00055, 1997 WL 752648, at *5 (Tenn. App. Dec. 8, 1997) (in a case that was tried before the
Ganzevoort decision, the defendants, who did nat raisetheissue of the Act’ sinapplicahility at trial,
did not waive raising the issue on appeal, since the defendants' Answer “had the effect of denying
each and every element of the plaintiffs’ alleged cause of action”).
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that Haynes was the real owner, by virtue of the Agreement, Bryan could not have been deceptive
and, thus, was not liable under the Ad.

However, inthe casescited by Bryan, theissuewaswhether the contract should be enforced,
as “where one who has negligently signed a contact without reading it, seeks to avoid his
obligation....” Giles, 871 SW2d at 157; see, e.g., Beadley, supra; Cravensv. Cravens 54 Tenn.
App. 487, 392 S.W.2d 825 (1965); Hermitage Health & Ins. Co. v. Buchignani, 49 Tenn. App.
223, 354 SW.2d 94 (1961). Here, there is no issue regarding whether the contract should be
enforced. Rather, the issue is whether Bryan should be immunized from liability under the
Consumer Protection Act, regardless of any deceptive or fraudulent actions that he may have
perpetrated. In this case, there was evidence from whichthetrial court could conclude that Bryan
affirmatively misrepresentedthat the owned helog homeand that, consequently, he had the authority
tosdl it. Thetermsof the Consumer Protection Act are quite broad and areto beliberally construed
to protect the consumer. See Tenn. Code Ann. 8 47-18-104 (1995); Morris, 824 SW.2d at 540.
Under these circumstances, the fact that Hayneswaslisted in the Agreement asthe owner of thelog
home does not immunize Bryan from liability for Dixon’s damages.

No issue on appeal hasbeen raised regarding thetrial court’ sreduction of damages awarded
to Dixon based on Dixon’s negligence in failing to read the Agreement.

In this case, there is ample evidence from which thetrial court could conclude that Bryan
willfully and knowingly engaged in deceptive practices. Thetrial court wasin the best position to
consider the credibility of witnesses and, thus, itsfindings are entitled to* considerable deference.”
Tenn-Tex Properties v. Brownell-Electro, Inc., 778 SW.2d 423, 425-26 (Tenn. 1989). The
preponderance of the evidence supportsthetrial court’ sfinding that Bryan “knowindy engagedin
adeceptivetrade practice.” Consequently, the awarding of treble damages and attorney’ sfees’ was
appropriatein accordance with the Consumer Protection Act. Tenn. Code Ann. 8§ 47-18-109(a)(3)

& (6)(1) (1995).

2 Bryan' shrief appearsto suggest that attorney’ sfees are not appropriate unlesstheevidence
demonstratesa“willfull or knowing violation.” Tennessee Code Annotated 847-18-109(e)(1) does
not require ashowing that the defendant’ sactionswerea“willful or knowing violation” in order for
attorney’ s fees to be awarded. Cf. Tenn. Code Ann. § 47-18-109(a)(3) (1995). It ssmply requires
ashowing that aprovision of the Consumer Protection Act hasbeenviolated. 1d. §47-18-109(e)(1).
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The decision of the trial court is affirmed. Costs on apped are taxed to the Appellant, for

which execution may issue if necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J.,W.S.

ALAN E. HIGHERS, J.



