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OP1 NI ON

Goddard, P.J.

Samuel L. Banks, a doctor, and Cathy J. Stancil, a
nurse, appeal a jury verdict rendered against themin favor of
their former patient, Jacqueline Sue Rogers. M. Rogers brought
two actions of nedical malpractice in the Hamlton County Circuit
Court. One action was brought against Dr. Banks, her treating
physi cian. The other action was brought agai nst Nurse Stancil.

Nurse Stancil performed the majority of the procedure in



gquestion. Judge Robert M Summ tt denied notions for directed
verdict after Ms. Rogers presented her case and again after Dr.
Banks and Nurse Stancil presented their case. Both actions were
submtted to the jury. The jury returned a general verdict

agai nst both Dr. Banks and Nurse Stancil for $60,000. Dr. Banks
and Nurse Stancil both filed notions for judgnents notwth-
standing the verdict as well as notions for a newtrial. Judge
Summi tt overrul ed these notions and upheld the jury award. W
now reverse the judgnent bel ow and dism ss both suits with

prej udi ce.

Dr. Banks and Nurse Stancil present 22 issues on
appeal. However, we only need to decide two issues to dispose of
this appeal. These two issues are (1) whether the Trial Court
erred in submtting Dr. Banks’ case to the jury in the absence of
expert testinony that he violated a recogni zed standard of
accept abl e professional practice and that any nedi cal negligence
on his part was the proxi mate cause of Ms. Rogers’ injury which
woul d not ot herw se have occurred; and (2) whether the Trial
Court erred in submtting Nurse Stancil’s case to the jury in the
absence of expert testinony that she violated a recognized
standard of acceptabl e professional practice and that any nedi cal
negl i gence on her part was the proxi mte cause of Ms. Rogers’

i njury which would not otherw se have occurr ed.

Ms. Rogers sought to have spider veins renoved from her

|l egs. Dr. Banks agreed to performthis service enploying



a procedure known as scl erotherapy. Sclerotherapy basically

I nvol ves using a very tiny needle superficially to inject a

m nuscul e anount of hypertonic saline into the spider vein which
pushes the unsightly blood out of the veins and causes the veins
to deteriorate, resulting in their no | onger being visible. Dr.
Banks initially exam ned Ms. Rogers and advi sed Nurse Stanci

whi ch spider veins should be injected. Nurse Stancil perfornmed
all of the injections adm nistered. The renoval of spider veins
is usually perfornmed in sessions. Each session cannot be
conducted within either two to four weeks of another session.

Ms. Rogers' first session occurred on March 30, 1994. She had
multiple injections on that day without incident. M. Rogers
returned to have other spider veins treated in the sane manner
two weeks later, on April 13, 1994. The injury giving rise to

this suit resulted fromthis session

The sane net hod and techni que of injecting the spider
veins was used in both sessions. After Nurse Stancil had
conpleted all the injections on April 13, 1994, she wapped Ms.
Rogers’ legs in an Ace bandage, standard procedure for all spider
vein treatnent sessions. However, M. Rogers soon began
conplaining to Nurse Stancil that her |egs were burning and that
she felt strange. Nurse Stancil unw apped the Ace bandage and
noticed that Ms. Rogers was having an adverse reaction to the
injections. Nurse Stancil imediately requested that Dr. Banks
come to the treatnment room Dr. Banks imediately arrived at the

treatnment room and exam ned the injection sites. He noted that



one of the sites was grossly different fromall the others. Dr.
Banks then injected ten cubic centineters of Xyl ocaine, a
novocai ne type solution, into the injured area. He then nassaged
the area for a mnute or two. M. Rogers remained at Dr. Banks
office until the pain subsided. She subsequently began to
devel op a deep ulcer at the site of the injection that went awy.
Ms. Rogers suffered for several nonths and underwent two

surgeries in order for the ulcer to heal

Several doctors testified as experts during the trial.
Each of the doctors testified that the cause of the ulcer was
that a small amount of the injected hypertonic saline had gone
deeper than the superficial area of the skin, where spider veins
are located. After the solution reached the deeper arteries,
these arteries deteriorated. Due to this deterioration, the
surrounding flesh died, creating the ulcer. This process is
referred to in the medical community as a vasospasm Only two
pl ausi bl e expl anati ons were presented at trial as to howthis
solution reached the deeper arteries. The first is that Nurse
Stancil directly and negligently injected an arteriole. The
second theory is that the solution reached the underlying artery

t hrough the occurrence of an AV fistul a.

An AV fistula, arteriovenous anastonpbsis, iS an
anatom cal condition where a direct connection exists between a
very small vein, such as a spider vein, and a very small artery.

Thi s connection bypasses the capillary network which usually



separates the small veins fromthe small arteries. AV fistulas
are exceedingly rare physical anonmalies. The existence of an AV
fistula can only be determ ned through use of a m croscope during
an autopsy. Thus, the existence of this condition is inpossible
to detect by health care providers. |[If an AV fistula did exist
in Ms. Rogers’ |eg, no doctor could have determ ned that she had
the condition. Also, an ulcer will result if an AV fistula
exists even if a spider vein injection is properly perfornmed
according to the recogni zed standard of acceptabl e professional

practice, also known as the standard of care.

Each doctor testified that it is inpossible to
determ ne exactly how the solution reached the arteriole. Dr.
Robert E. Cark, Ms. Rogers’ expert, testified that the ulcer
probably resulted fromthe direct injection of the solution into
an arteriole while providing no support for his opinion.

However, he later testified that the ulcer could have occurred
due to an AV fistula. Dr. Cdark had no criticismof Nurse
Stancil’s technique. He only criticized Nurse Stancil due to her
| ack of knowl edge about potential conplications resulting from

t he spider vein treatnent.

Nurse Stancil testified as to the technique she used on
Ms. Rogers. Dr. Clark testified that the technique was within
the standard of care. Oher doctors testified that if the
procedure was perforned as Nurse Stancil had testified, the ulcer

could only have been caused by an AV fistula. Dr. Banks al so



testified that it is inpossible to inject an arteriole just under
the skin since they are seven tines smaller than the needl e used
and invisible to the naked eye. Dr. Banks further testified that
the bigger arteries are below the skin surface and “nuch, much
deeper than we can go with our needle [used in the spider vein

treatnent].”

The only issues, as previously noted, that nust be
addressed are whether Dr. Banks and Nurse Stancil commtted
medi cal mal practice. |In Tennessee, plaintiffs have a heavy
burden to prove that a health care provider conmtted nedical
mal practice. T.C A 29-26-115 provides the necessary el enents
that plaintiffs nust show in order to prevail in a nedica

mal practice action. This statute provides that:

(a) I'n a mal practice action, the clainmnt shall have
t he burden of proving by evidence as provided by
subsection (b)[qualified experts]:

(1) The recogni zed standard of acceptabl e professional
practice in the profession and the specialty thereof,

I f any, that the defendant practices in the community

In which he practices or in a simlar conmunity at the
time the alleged injury or wongful action occurred;

(2) That the defendant acted with |l ess than or failed
to act wth ordinary and reasonable care in accordance
wi th such standard; and
(3) As a proximate result of the defendant’s negligent
act or omssion, the plaintiff suffered injuries which
woul d not ot herw se have occurred.

T.C. A 29-26-115(a). Al three elenents nust be shown by a

preponderance of the evidence for a plaintiff to prevail. T.C A

29-26-115(d). The statute al so provides that there “shall be no



presunption of negligence on the part of the defendant” due to

the fact of injury alone. T.C A 29-26-115 (c) & (d).

Dr. Banks and Nurse Stancil contend that Ms. Rogers
failed to show two of the required elenments. They argue that M.
Rogers did not show a deviation fromthe recogni zed standard of
accept abl e professional practice or that any nedi cal negligence
was the proxi mate cause of Ms. Rogers’ injury which would not

ot herwi se have occurred.

In Ward v. United States, 838 F.2d 182 (6th Cir.1988),
the 6th Crcuit Court of Appeals sunmarized its understandi ng of
t he Tennessee rule as to violation of standard of care. The

Tennessee Court of Appeals, in Hurst by Hurst v. Dougherty, 800

S.W2d 183, 185 (Tenn. App. 1990), subsequently adopted the Ward

summary of the |law as foll ows:

[A] physician’s duty is to exercise reasonable care and
diligence. He nust exercise his best judgnent
regarding treatnment, and is not guilty of mal practice
if he chooses a course of treatnent supported by other
physi cians in good standing. Truan v. Smith, 578
S.W2d 73, 75-76 (Tenn.1979). A physician is not the

I nsuror of the patient; he is only liable for
negl i gence, and negligence is not presuned fromthe
fact that the treatnment is unsuccessful. Liability for
mal practi ce depends on whet her or not the physician is
|l acking in and fails to exercise the reasonabl e degree
of learning, skill, and experience that is ordinarily
possessed by others of his profession. Watkins v.
United States, 482 F.Supp. 1006, 1012 (M D. Tenn. 1980).

In Ward, the doctor accidentally injected Tefl on paste

too deeply into an artery. This accident caused the patient to



suffer a stroke. There was no question in the case that the
doctor’s act was the proximte cause of the injury. However, the
Court held that the doctor was not |iable since he exercised due

care in making the injection.

Dr. Banks trained Nurse Stancil for an extended period
of tinme. He required her to use specific procedures whenever she
perfornmed spider vein injection treatnents. These procedures are
customary in the field for the renoval of spider veins. Dr.
Clark testified that it was acceptable to have a nurse perform
the injections if properly trained, so long as the doctor is in
charge and avail able for imredi ate consultation. Drs. Banks,
Rodney Susong, and John Cranwel| all testified that it is within
the standard of care for a nurse to perform spider vein
injections. Allowing nurses to performthese injections is
al l owabl e so long as the nurse possesses the training and skill
to recogni ze when a conplication has occurred and i mredi atel y
notifies the supervising doctor of any such conplications. W
cannot require nursing personnel to possess all the training of

medi cal doctors.

Furt her, several doctors testified that it was within
the standard of care for hypertonic saline to be used in the
spider vein treatnment. Hypertonic solution is actually the npst
comonly used solution in performng this procedure. This is the
case even though the Food and Drug Adm nistration has not

approved the use of the solution in sclerotherapy. M. Rogers



presented no proof that use of this solution violated the

standard of care.

Ms. Rogers al so contended that Dr. Banks violated the
standard of care by not taking adequate counter-neasures. Dr.
Clark testified that an appropriate counter-neasure i s vigorously
massagi ng the area of a vasospasm Dr. Cranwell also testified
that vigorous nassage and injecting Xyl ocaine were both
appropriate counter-nmeasures and within the standard of care.

Drs. Susong, Cranwell, and Banks further testified that no
count er-neasures taken could stop the vasospasm nor the resultant
ulcer. Thus, Dr. Banks’ actions were within the recogni zed

standard of acceptabl e professional practice.

Dr. Banks’ actions, with regard to Ms. Rogers’ spider
vein treatnent, did not violate the recognized standard of
accept abl e professional practice. This conclusion is supported
by all the expert testinony proffered at trial. M. Rogers
presented no material evidence to the contrary. Therefore, we
hold that Dr. Banks did not commt nedical mal practice because
Ms. Rogers did not introduce proof as to each of the three
required el enments under T.C A 29-26-115. The Trial Court’s
decision to submit the case to the jury is overturned and the

claimis accordingly dismssed.

We now turn our attention to Ms. Rogers’ nedica

mal practice clai magainst Nurse Stancil. M. Rogers initially



argued at trial that Nurse Stancil violated the recognized
standard of acceptabl e professional practice. Nurse Stanci
testified that she used the sane procedure on Ms. Rogers as she
had on every other spider vein treatnment patient. In the spider
vein treatnment, Nurse Stancil and Dr. Banks use a bent needle so
the needle is parallel to the skin. Nurse Stancil testified that
one can actually see the needle in the spider vein since it is so
close to the surface of the skin. Nurse Stancil and Dr. Banks
also use a test to determine if the needle is in the vein. Nurse
Stancil testified that she injects a snmall anmount of air into the
vein to insure the needle is in the vein. Wen she injects the
air, blood cones out of the injection site, insuring the
practitioner that the needle is in the vein. Inmediately after
injecting the air and without renoving the needle fromthe vein,
the hypertonic saline solution is injected into the spider vein

to conplete the treatnent.

As al ready noted, Nurse Stancil testified that she uses
this procedure on every spider vein injection she perforns and
did so wwith Ms. Rogers. Each of the experts, all doctors,
testified that Nurse Stancil’s technique was properly within the
standard of care and that it was also within the standard of care
for nurse practitioners to performthese injections. No expert
testinony was presented by Ms. Rogers that Nurse Stancil deviated
fromthe standard of care. Thus, Nurse Stancil’s actions taken

wth regard to Ms. Rogers were well within the standard of care.

10



Ms. Rogers clainmed in the alternative that not know ng
all potential conplications of the spider vein treatnent was a
violation of the standard of care. Two experts testified that a
practitioner performng the spider vein treatnment nust know all
potential conplications and appropriate counter-neasures. O her
doctors testified that it was within the standard of care if a
nurse did not know all potential conplications or the counter-
nmeasures on one condition. This condition is that the nurse have
the requisite skill to recognize when a conplication is
occurring, even if the nurse does not know the source of the
actual conplication, and that the supervising doctor be nearby
and avail able for imediate consultation. Thus, a contradiction
in expert testinony was presented as to what the actual standard
of care was for nurse practitioners perform ng spider vein
treatnments. Wiile we are inclined to hold that a nurse is not
required to possess all the know edge of a nedical doctor, we do
not need to decide the issue. Even if Nurse Stancil’s actions
violated the standard of care, Ms. Rogers failed to prove that
Nurse Stancil’s actions were the proxi mte cause of Ms. Rogers’

injury and that it would not otherw se have occurred.

While the injury obviously resulted fromthe injection,
this does not satisfy the proximate cause requirenment set forth
in T.C A 29-26-115. M. Rogers nust produce proof that as a
proxi mate result of Nurse Stancil’s negligent act or om ssion,

Ms. Rogers suffered injuries which would not otherw se have

11



occurred. T.C A 29-26-115(a)(3). M. Rogers' proof mnust
include this elenent for her to prevail in her nedical

mal practice action against Nurse Stancil. As set forth above,

Ms. Rogers presented no material testinony that Nurse Stanci
acted negligently in performng the injections other than an
unsupported statement by Dr. Cark, M. Rogers’ expert, that the
vasospasm probably resulted froman injection of hypertonic
saline into an arteriole. However, Dr. Cark's hypothesis |oses
its validity in light of Nurse Stancil's uninpeached testinony to
the contrary. Moreover, Dr. Clark |later conceded that M.
Rogers' injuries could have resulted fromthe existence of an AV
fistula. Oher doctors confirned that if an AV fistula did
exist, Ms. Rogers' injuries would have resulted irrespective of
any negligence on the part of Nurse Stancil. In addition, Dr.
Cranwel | testified that if Nurse Stancil performed the injections
as she testified, then the only way Ms. Rogers’ injury could have
occurred is by the existence of an AV fistula. Dr. Cark also
testified that he had no criticismof Nurse Stancil’s technique.
Since Ms. Rogers failed to prove that the injury would not

ot herwi se have occurred in the absence of negligence and since
she failed to prove that Nurse Stancil acted negligently, we hold
that Nurse Stancil’s action was not the proxi mate cause of M.

Rogers’ injury.

For exanple, in a case by a policyhol der suing an insurance
company for proceeds of a fire insurance policy, expert testinony that the
fire was probably caused by spontaneous conmbustion is trumped by direct proof
that the policyholder Iit the fire which consumed the insured property.

12



Ms. Rogers also proffers the position that Nurse
Stancil’s failure to know the source of the vasospasm or
appropriate counter-nmeasures was a proxi mate cause of Ms. Rogers
injury. However, Drs. Banks, Susong, and Cranwell testified that
no counter-neasures could have prevented Ms. Rogers’ injury.
Further, we believe that |ack of know edge of counter-neasures
could be a proxinmate cause of injuries in sonme cases. However,
since no counter-nmeasure could have prevented Ms. Rogers’ injury,
we hold that Nurse Stancil’s |ack of know edge of counter-
nmeasures was |ikew se not the proxi mate cause of Ms. Rogers’

injury.

One final issue needs to be addressed. Dr. Banks and
Nurse Stancil insist that because they were entitled to a
reversal of the Trial Court's judgnment against them and di sm ssal
of Ms. Rogers' conplaint, the award of discretionary costs was
i mproper. On the other hand, Ms. Rogers insists that such an
award was proper because a verdict was rendered in her favor. In
I ight of our disposition of the principal issue raised in this
appeal, which results in dismssal of Ms. Rogers' conplaint, the
award of discretionary costs is al so reversed.

For the foregoing reasons the judgnent below is
reversed and Ms. Rogers' claimdismssed. The cause is renanded
for collection of costs below, which are, as are costs of appeal,

adj udged agai nst Ms. Rogers.

Houston M Goddard, P.J.
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CONCUR:

Her schel P. Franks, J.

WIlliamH.

| nnan,

Sr.J.
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