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In this | egal nalpractice suit, Jeannie Farrow appeal s
a sumary judgnment rendered against her in favor of Carl R Ogle,
Jr., on the ground that her claimws barred by the applicable
statute of limtations.® Ilronically, the underlying suit which

gave rise to the present litigation was one for personal injuries

! Mr. Ogle advanced two defenses--the statute of limtations and the
negligence of Mr. Ogle caused Mrs. Farrow no damage because the underlying
suit was without merit. The Trial Judge sustained the first defense and

overrul ed the second.



filed by M. Ogle on behalf of Ms. Farrow and was al so di sm ssed

because it was barred by the statute of Iimtations.

Ms. Farrow s single issue on appeal insists the Tria
Court was in error in "ruling as a matter of |aw that there was

no i ssue of fact to be decided."

The dates of events pertinent to the di spositi on of

this appeal we will now list chronol ogi cally:

August 13, 1994 The Plaintiff fell froma chair follow ng an
MRI and sustained injuries.

August 13, 1995 The statute of limtations expires for a
medi cal nal practice action.

August 17, 1995 The nedical mal practi ce conplaint is filed.

Septenber 15, 1995 The nedical mal practice defendants file
notions for summary judgment.

Sept enmber 27, 1995 The Defendant mails the nmotions for summary
judgnent to the Plaintiff and advises of the statute of
limtati ons problem

Cctober 4, 1995 The statute of limtations problemis
di scussed between the Plaintiff and the Defendant at an in-office
meeti ng.

Novenber 27, 1995 The Paintiff signs an affidavit in an effort
to defeat the notions for summary judgnment.

Decenber 15, 1995 The Trial Court grants the defendants summary
judgnent in the nedical malpracti ce action.

Decenber 20, 1995 The Defendant advises the Plaintiff that the
medi cal mal practice acti on was di sm ssed.

January 3, 1996 The order granti ng sunmary judgnment in the
medi cal mal practice action is entered.

January 13, 1996 The Defendant wites the Plaintiff to advise
of entry of the order and to advise of appeal deadlines.




Decenber 17, 1996 The instant | egal nal practice conplaint is
filed.

Before addressing the issue raised, we note that the
conplaint in the underlying suit was not tinely filed because one
of M. QOgle's enployees either m sread or m stranscribed t he
information contained in the nedical records and report ed that
the injuries to Ms. Farrow occurred on August 18, 1994, rather

than August 13, 1994.

Under Tennessee case |law, in |egal nalpractice cases,
as in other tort cases, the discovery rule, which triggers the
statute of limtations, obtains. The Court of Appeals case of

Cal edoni a Leasing v. Arnstrong, Allen, 865 S.W2d 10

(Tenn. App. 1992), specifi es when a | egal mal practice cause of
action accrues, and in doing so uses the follow ng | anguage (at

page 13):

A cause of action for legal malpractice accrues and the
statute of limtations comrences to run when (1) the
attorney has commtted negligence, (2) the client has
been injured by that negligence, frtratcorvnt Lo, i,
(. 4ill, 617 S.W2d 876, 878-79 (Tenn.1981), and (3)
the client discovers, or in the exercise of reasonable
care and dili gence, should have discovered, the

exi stence of the facts constituting negli gence by the
attorney and the injury caused by the attorney's
negligence. {etuvrity dbood b Trest v Febriveting,
1., 673 S.W2d 860, 865 (Tenn.1983).

A recent opinion of this Gourt, Brown v. Davidson, an

unreported case filed in Nashville on Decenber 5, 1997, is in

accord.



The critical question in this appeal is when Ms.
Farrow knew of M. QOgle's negligence and the injury she sustained

t her eby.

In her discovery deposition Ms. Farrow testified
regardi ng a conversation she had with M. Ogle on October 4,
1995, shortly after receiving his letter of Septenber 27, as

foll ows:

Q But I'm asking you what facts were there, or
what was there in this visit to the office on the 20th
[ of Decenber 1995] that nade you feel for the first
time that there was a problemw th the case?

A That the statute of limtations ran out.

Q Ckay. Weren't you aware of that before that?

A Yes.

Q Okay. And | think in your interrogatory
answers -- and you can look if you need to -- but did
you not get a letter in Septenber of 1995 --

A Yes.

Q -- indicating that there was a problemw th
the statute of limtations?

A Yes.

Q OCkay. And did we not have a conversation in
my office wthin just a very few days of that letter --

A Yes.
Q -- tal king about that?
A Yes.

Q Okay. Did you think there was a problem w th
the case at that time, at that time i n Septenber or
early Cctober?



A No. Well, yes, because the dates were w ong
on the lawsuit in the first place.

Q Okay.

A But we decided to appeal.

Q | understand. What did you think was w ong
with the first case at that point in time, in Septenber
or Cctober?

A The dates.

Q Okay.

A The MR 1. was perforned on the 13th. The
|l awsuit stated that it was performed on the 18th of

August .

Q Did you tell me at that time that those dates
were wrong?

A Yes.

Q Ckay.

A We told you several tines those dates were
Wr ong.

Q Had we di scussed prior to that ti me what the
statute of limtations was on a medical mal practice
case?

A | suppose | already knew there was a statute
of limtations.

Q What did you al ready know about what t he
statute of limtations was?

A That you have a year

Q Fromthe tinme it happened?

A Yes.

Q Okay. So, in September, |ate Septenber --
and | don't renenber the date of the letter. |If you
want - -

A Oh, it was Septenber 20t h.?

2 She means Septenber 27.



Q In answer to Number 15 to your answer to
interrogatories -- so we're operati ng under sane
i nformation --

A Okay.

Q -- in the answer it says, "On or about
Septenber 20, 1995, via a letter fromCarl R Ogle,
Jr. "

A Ri ght .

Q Okay. So, when you received that letter, did
you know t here was a probl enf?

A Yes.

Q What did you think the problemwas?
A | knew what the probl em was.

Q What was t he pr obl en?

A The problem was the statute of |i mtations
ran out because the dates on the |awsuit were w ong.

It can be seen fromthe foregoing that no I ater than
Oct ober 4, 1995, Ms. Farrow was fully aware of M. Ogle's
negligence and the injury she sustained by being unable to pursue

her underlying suit.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged against Ms. Farrow and her

surety.

Houston M Goddard, P.J.

CONCUR:



Don T. MMirray, J.

Charles D. Susano, Jr., J.



