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The controversy in this appeal concerns the award of

custody of Andrew, the parties' two-year-old son, to the nother.

The father appeals, raising two issues and several sub-
i ssues, all of which may be re-stated to contend that the
evi dence preponderates against a finding that it is in the best

interest of Andrew that custody be awarded to the nother.



The record shows that the nother has four other
children by previous marriages, three by David Arietta, one by
Jerry Cutshaw, a daughter Ashley who lives with the nother, and
one by M chael DeGoot, Andrew. She also has a daughter,
Samant ha, by Tinothy Canpbell, the party with whom she was |iving
at the tine of the divorce, even though they were not married.
The record al so shows that previously the nother was an unfit
parent. Thereafter, however, it appears, and she denonstrated to
the Trial Judge that she had refornmed her life, as shown by the
evi dence whi ch supports the following finding of fact by the

Trial Court:

Now, it comes to the nore difficult question of
custody. You know, there's no way that you can put any
nonetary value on this, obviously. This is the hardest
thing -- one of the -- probably the hardest thing that
| have to do as a judge. This case has probl ens that
tend to conplicate matters a great deal nore than naybe
your average case; and that is that the parties live in
different states and visitation is hard, and it's just
a bad situation. But the court is faced with it; and
of course, the Court can't nove the parties or
anything. W have to deal with them where they are.

| have several factors to consider, which counse
has handed ne a copy of and which we deal with a |ot.
| think -- | would find that both parties love this
child. | don't -- I don't question that. Enotional
ties -- due to the way this case has progressed, the
child has been with the nother. Rightly or wongly,
t hat has been the case. And so thereis -- | would
find that there is a strong enotional tie between the
not her and the child based on the proof that we have
here, and that is a consideration. There is also,
according to the proof, a strong tie between the child
here and the other child of the nother, and that's a
consideration. The nother apparently has provided
pretty nmuch all of the food, clothing, nedical care,
education and everything for the child, to date. [|I'm
not saying that the father could have done nmuch better,
but that's the facts, and that's the way it cones to
this Court. The Court has to consider the continuity



of the child s life and how -- what matters woul d be

I nvol ved in who woul d get custody. The health of the
parti es appears to be good on both sides. There's no
physi cal or enotional abuse that 1'd find that would
factor into this case. There has been consi derable
proof relating to character of the nother,

particularly. And of course, there's sone proof
relating to the character of the father and the BAQ and
whet her he -- that honesty question. The Court has
considered all of these factors. And based on the

proof -- and | -- it's a tough question. But | have
not heard anybody say that the nother is not a good
not her . Based on everything, |'mgoing to award

custody to the nother.

Qur review of the record persuades us that the evidence
does not preponderate against the Trial Court's finding of fact
and, given the fact that the father and his famly live in
W sconsin and are virtual strangers to the child, we concur in

hi s concl usi ons of | aw based t hereon.

In light of this we believe this is an appropriate case

for affirmance under Rule 10(a) of this Court.

In reaching our determ nation, we have not overl ooked
the specific acts of m sconduct set out in the father's appellate
brief. (See appendix.) In connection therewith, we observe that
sone are not disputed: (a), (c), (e), (i), (j), (k); sone of
whi ch are disputed: (g), (m, and others questionable or only

partially true: (b), (d), (f), (h), and (I).

The Trial Judge was obviously referring to Ms. DeGroot's present,
not past, conduct.

At the time of trial the father had only seen Andrew on two or
three occasions for a total period of approximately two hours.



In conclusion, we point out two things. First, an
award of custody is never final, but subject to change by the
court as warranted by changing circunstances. In this regard we
suggest that if the father exercises visitation privileges
accorded him resulting in a bonding with his son, and the nother
persists in her illicit relationship with M. Canpbell, the Court
m ght, upon proper petition, find that it is in the best interest
of Andrew that his custody be awarded to the father. Second, we
suggest it may be appropriate for the Trial Court to appoint the
Department of Human Services to nonitor the nother's conduct with
peri odi ¢ unannounced visits to determ ne whet her she has
continued to be rehabilitated or reverted to her previous

conduct .

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such ot her
proceedi ngs, if any, as nay be necessary and collection of costs
bel ow. Costs of appeal are adjudged against M. DeG oot and his

surety.
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