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C. J. Capp Mbile Hone Mvers, Inc., and Clara J.
Cl app appeal judgnents rendered against themin favor of Bill
Gol dston, d/b/a Goldston's Wecker Service, and Donny and Tamry

Moore in the foll ow ng anounts:



1. $500 to the Plaintiffs for |oss of use of Ms. Clapp's
equi pnent while in the possession of M. Gol dston.

2. $4239 to M. Coldston for wecker service.

3. $11,500 to M. and Ms. More for danages to their nobile

home.

The genesis for this suit was a contract entered into
bet ween the Moores and C app Mobil e Honme Movers to relocate their
16 by 70 foot residential nobile hone fromButterm |k Road in
west Knox County to Hassler MII| Road in Roane County for a fee

of $750.

On Septenber 17, 1996, C app Mbile Hone Myvers
initiated the nove by attaching axles and wheels to the nobile
home and towing it with a 1984 International tractor owned by M.
Cl app, which was designed for noving nobile honmes. It is known
in the trade as a "toter." Considerable problens were
encountered in the nove. Wweels canme off the axles, and al so
tires blew out. This necessitated procuring the services of a
wrecker to pull the nobile home off the highway until the next
norning, at which tine it was taken to the ot of Bill Gol dston,
d/b/a Goldston's Wecker Service. This was done for security
reasons to protect the nobile honme and articles inside because of

t he danage occurring during transit.

These | ocations are taken fromthe conplaint. However, M.
Moore's answer states relocation was from "Butterm |k Road in Roane County to
a location on Swicegood Lane." M. Moore's answer does not designate the

county |l ocation of Swi cegood Lane.



Wien the nobile honme was delivered to the Col dston | ot
M. Gol dston presented Ms. Clapp a bill for sone $5800, which she
was unable or unwilling to pay. M. Goldston thereupon clained a
lien for his services on the toter and determined to hold it

until the bill was paid.

The initial suit was brought on October 9, 1996, by the
Plaintiffs seeking a wit of possession as to the toter and al so
to recover conpensatory danages and punitive damages for fraud,
conversion of property and breach of contract fromthe
Def endants. The Plaintiffs' suit also sought treble danages for

violation of the Tennessee Consuner Protection Act.

On Cctober 10, 1996, M. Coldston surrendered the toter
in question upon the Plaintiffs posting a bond in the amount of
$6000, and shortly thereafter it was agreed the case would be
tried in Grcuit Court on February 19, 1997. On Novenber 21,
1996, M. Coldston filed an answer to the conplaint and a
count er - conpl ai nt seeki ng $5000 for w ecker services rendered.

On the next day, Novenber 22, 1996, M. More filed an answer and
he and his wife a counter-claimseeking $35, 000 for damages to
his nobile hone. The case was tried on February 19, 1997,

resulting in the judgnments herei nbefore stated.

The Plaintiffs raise 10 separate issues on appeal .
(See appendi x.) The evidence relative to the liability of the

various parties was sharply disputed as to issues Il, VI, VII and



VI1I, which principally questions the Trial Judge's finding of
fact or his exercise of judicial discretion. W believe in view
of the deference we accord a trial judge in such natters that it

is appropriate he be affirnmed in accordance with Rule 10(a) of

this Court as to issues IIl, VI, VIl and VIII.
W will now address the renmaining issues raised by the
Plaintiffs.
| SSUE |

The case, by agreenent of the parties reached on
Novenber 19, 1996, was set for trial on February 19, 1997. At
the tine the agreenent was nmade, the answer and counter-cl ai m of
M. Coldston and the Mores had not been filed, but were filed
i medi ately thereafter, M. Goldston's on Novenber 21 and the
Moores on Novenber 22. The notion for a continuance, which in
the main was predicated upon the ground counsel for the
Plaintiffs did not have sufficient tine to respond to the
counter-clainms filed, was not made until February 18, 1997, the
day before trial. W do not believe under these circunstances
the Trial Court abused its discretion, which is the standard we

apply when review ng, granting or denying continuances.



ISSUE 111

A witten contract was entered into between C app
Mobi | e Hone Movers, which was executed by one of its enpl oyees,

Dan Webb and Donny Moore, which provides the follow ng:

[ s/ _Donny Moore 9-16-96
Cust oner Signature Dat e
[ s/ Dan \Webb 9-16-96
Enpl oyee' s Si gnature Dat e

|, Donny Moore, understand that | am responsible
for any wrecker service needed. |, Donny Moore,
release C. J. C app Mobile Hone Movers and Service from
any responsibility of damages occurring to ny nobile
home due to rainy weather. C J. C app Mbile Hone
Movers and Service normally do not pull nobiles in
these type of weather conditions.

There is proof in the record, as found by the Trial
Judge, that the intent of the sentence relative to providing
wr ecker service, as testified to by both M. More and Ms. C app,
was directed to maneuvering the nobile home over soft ground at
the relocation site. W recognize that an objection was nmade to
t he evi dence by counsel for the Plaintiffs when propounded on
cross-examnation to Ms. C app, although no ground for the

obj ection was stated.

The obvi ous ground was viol ation of the parol evidence
rul e which precludes evidence that contradicts the clear terns of
t he agreenent and has been held to be a rule of substantive | aw

and no exception nor assignnent of error is necessary to insure



its application. Mddox v. Webb Construction Co., 562 S.W2d 198

(Tenn. 1978).

W believe, however, that notw thstanding the rule, the
adm ssion of this evidence conmes under the nutual m stake

exception to the rule. Stanp v. Honest Abe Log Hones, Inc., 804

S.W2d 455 (Tenn. App. 1990).

In addition to the paper witing herei nbefore set out,
M. More and M. Webb signed a check list which provides as

pertinent to the issue raised the foll ow ng:

AFTER MOVE
YES NO
DO YOU WANT US TO GET WRECKER | F NEEDED,
BUT YOU ARE RESPONSI BLE FOR THE PAYMENT
OF WRECKER BI LL X

Thus it appears that the agreenent relative to wecker

service was intended to apply after the nove, not en route.

Moreover, it would seemhighly unlikely that M. Mbore
woul d bind hinself to pay for all wecker services incident to
t he nove, which woul d include negligence on the part of C app
Mobi | e Honme Movers in running the toter and nobile hone off the
road while in transit, nor do we think under such circunstances
Cl app Mobile Home Movers woul d expect the wecker services to be

the responsibility of M. Mbore.



Finally as to this point, we note that the case of

McGannon v. Farrell, 214 S W 432 (Tenn.1919), our Suprene Court,

which cites as authority a nunber of earlier cases, holds that
the rul e does not apply "where the original contract was verbal
and not in witing, and a part only of it was reduced to

witing."

| SSUE |V

Wth respect to issue four, counsel for the Plaintiffs
made an oral notion for such an anmendnment during the direct
testinony of Ms. Clapp. Gven the fact that the counter-claim
for wecker services had been pending for several nonths, we
cannot find the Trial Court abused its discretion in denying a

nmoti on made during the course of the trial.

| SSUE V

The trial court is accorded wi de discretion in the
adm ssion or rejection of expert testinony, and in the case at
bar we find no abuse. The objection raised, in our view, goes to

the weight and not the admssibility of Ms. Childs' testinony.

| SSUE VI |

Wth regard to this issue, proof was introduced by M.

Gol dston that the State of Tennessee requires a fee schedul e be



filed with it before a party is permtted to render services at
the instance of the State, that M. Goldston had previously filed
such a schedule with the State, which was accepted by it and the
charges to the Plaintiffs were in accordance with M. Coldston's
filings with the State. Wile it is true a wtness for the
Plaintiffs testified in his opinion the charges were excessive,
given the fact they were in line with those the State would
honor, we cannot find the evidence preponderates agai nst the

Trial Court's finding in regard thereto.

| SSUE | X

Wth regard to this issue, the Plaintiffs argue that
M. Coldston's assertion of a lien on the Plaintiffs' toter,
which was ultimately found to be untenable, coupled with his
i nsi stence on being paid an anount sonme $1500 in excess of that
allowed by the Trial Court, denobnstrates a violation of the
Tennessee Consuner Protection Act and the Trial Court was in
error in dismssing this portion of the Plaintiffs' claimat the

cl ose of their proof.

We first point out with regard to this issue that the
Plaintiffs are asserting the incorrect standard of review of such
action in non-jury cases. In a jury case the Plaintiffs are
correct that on notion for directed verdict the court nust take
the strongest legitinmate view of the evidence favoring the

Plaintiffs' position. However, the rule is different in non-jury



cases, as is articulated in Gty of Colunbia v. C F.W Const.

Co., 557 S.W2d 734 (Tenn.1977), wherein the Court nmakes this

differentiation (at page 740):

Motions for dismssal in non-jury cases under Rule 41.-
02(2), Tennessee Rules of Cvil Procedure, and notions
for directed verdicts in jury cases under Rule 50,
Tennessee Rules of Gvil Procedure, are sonmewhat
simlar, but, there is a fundanental difference between
the two notions, in that, in the jury case, the judge
Is not the trier of the facts while in the non-jury
case he is the trier of the facts. |In the jury case he
must consi der the evidence nost favorably for the
plaintiff, allow all reasonable inferences in
plaintiff's favor and disregard all counteracting

evi dence, and, so considered, if there is any materi al
evi dence to support a verdict for plaintiff, he nust
deny the notion. But in the non-jury case, when a
notion to disnmss is made at the close of plaintiff's
case under Rule 41.02(2), the trial judge nust
impartially weigh and eval uate the evidence in the sane
manner as though he were making findings of fact at the
conclusion of all of the evidence for both parties,
determ ne the facts of the case, apply the law to those
facts, and, if the plaintiff's case has not been nade
out by a preponderance of the evidence, a judgnent may
be rendered against the plaintiff on the nmerits, or,
the trial judge, in his discretion, may decline to
render judgnent until the close of all the evidence.
The action should be dismssed if on the facts found
and the applicable law the plaintiff has shown no right
to relief.

The Trial Court in the main allowed--and we affirm-
M. Goldston a recovery for the wecker bill he submitted, which

woul d refute a claimthat he engaged in unfair or deceptive acts

The portion of the wrecker bill not allowed by the Trial Judge was
that relating to a class A wrecker, which he reduced from $673 to $180, and
the hourly | abor charge on September 18, which he reduced from $972 to $324.
I't would appear the reductions made by the Trial Court would dictate a
judgment of $4698.47 rather than the $4239 awarded. However, because neither
party questions this figure, we will notice it no further.



or practices proscribed under the Tennessee Consuner Protection

Act .

| SSUE X

The facts giving rise to this issue are that a proposed
witness for the Plaintiffs advised their counsel that he thought
he had seen the Trial Judge in this case entering a | ocal
restaurant at the noon recess with M. Goldston and the counsel
for M. More. After the noon recess, counsel for the Plaintiffs
broached the subject in his cross-exam nation of M. Gol dston
when he asked M. CGoldston with whom he had | unch that day.

This eventually led to the information relayed by the proposed

W t ness.

It is clear fromthe record that the Trial Court was
somewhat upset by the manner in which counsel for the Plaintiffs
chose to raise the issue, which was resolved by the Trial Court
announci ng that he had lunch at his office with only his

secretary present.

While we woul d be disinclined to find prejudicial error
on the part of the Court in not declaring a mstrial and recusing
hi nsel f, even if a proper notion had been nade, we certainly

woul d not find error where, as here, no noti on was nade.

10



For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause renmanded for collection of the
judgnments and costs below. Costs of appeal are adjudged agai nst

the Plaintiffs and their surety.

Houston M Goddard, P.J.

CONCUR:

Charles D. Susano, Jr., J.

WlliamH |[|nman, Sr.J.
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