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OPINION

Thisappeal involves the forfeiture under the Tennessee Drug Control Act
of $4,710.75 in cash, twenty-two pistols, rifles and shotguns, a video camera,
silver bars, and assorted gold and silver coinsduring a search of aresidencein
Waynesboro. The Commissioner of Safety ordered the currency and personal
property forfeited despite the family’s contention that an initial search of their
home and property without awarrant wasillegal. Thefamily filed a petition for
judicia review inthe Chancery Court for Davidson County. Thetrial court found
the personal property was lawfully seized after the officers obtained a search
warrant and affirmed the forfeiture order. The family perfected this appeal. We
have determined that there is substantial and material evidence to support the

commissioner’ s decision.

Around midday on September 29, 1994, Specid Agent JamesL awson of the
Tennessee Alcoholic Beverage Commisson and Trooper Dennis Peevyhouse of
the Tennessee Highway Patrol were conducting aerial reconnaissance of the
Waynesboro areafrom ahelicopter at an altitude of approximately 900 feet. They
observed a patch of marijuana growing on property owned by William and
VirginiaWare. The patch was approximately one hundred feet from the Wares
house, and even though the marijuana plants were covered by opague netting, the
sunlight filtering through thecl oth enabled the officersto easily identify the plants
as marijuana. They radioed their discovery to a ground team and directed them

toward the Ware property.

Under Trooper Peevyhouse’s direction, Specid Agent Bond Tubbs of the
Tennessee Alcoholic Beverage Commissionentered theWare property along one
of the drivewaysleading to the Wares' house. As he approached the house he
discovered two additional marijuana patches on the left of the driveway which

were not visible fromtheroad. He also observed other containersin whichlarge



marijuana plants were growing on other portions of the property. Agent Tubbs

radioed confirmation that marijuana was growing in abundance on the Wares

property.

As the four other officers accompanying Agent Tubbs made their way
toward the Wares' residence, they encountered Summer Ware, the Wares
daughter. She did not respond to them when they identified themselves as law
enforcement officers and informed her that they had discovered marijuana
growing on the property. Mrs. Ware, who was in the house, likewise declinedto
respond to the officers or to permit them to enter the residence. After Summer
Ware eventualy restrained the family’s pit bull, the officers entered the houseto
secure the premises and to determine whether anyoneelse wasin the house. As
they walked through the house, they observed abag of marijuanaon awindow sill
and another bag of marijuana hanging on a wall. They discovered no other
persons in the house but shortly thereafter apprehended Mr. Ware in the woods
surrounding thehouse. At that point, Mr. and Mrs. Ware and their daughter were

placed under arrest.

The Circuit Court for Wayne County issued a search warrant for the Ware
property based on an affidavit prepared by Agents L awson and Cdlahan based on
thehelicopter observaionsof Trooper Peevyhouse. Theofficersbeganthesearch
of the property at 4:30 p.m. on September 29, 1994 and continued until the next
morning. During thissearch, the officers di scovered and sei zed numerous items
associated with the cultivation of marijuana, aswell as$4,710.75 in cash, twenty-
two pistols, rifles and shotguns, a video camera, assorted gold and silver coins,
silver bars, 151 marijuana plants, 200 LSD units, and one ounce of

methamphetamine.

TheWaresfiled adaim seeking thereturn of their personal property onthe
groundthat it had been retained asaresult of anillegal search. Theadministrative
law judge determined that Agent Tubbs' discovery of thetwo marijuana patches
to the left of the Wares' driveway did not provide probable cause but that
discovery of thefirst patch of marijuanaby theofficersin the helicopter provided



the officers with sufficient justification to enter the Wares' property and home.!
Accordingly, the ALJ determined that the officers were legally on the Wares
property and thus that they had not seized the Wares’ personal property illegally.
The ALJ denied the Wares' claim for the return of their property. The

Commissioner of Safety &firmed this conclusion, as did the trial court.

The Wares assert that the officers’ entry onto their property and into their
home was illegal and that it tainted the later search conducted after the officers
obtained a warrant. They contend that Trooper Peevyhouse's “confirmed”
observation of marijuanafrom the ar did not provide sufficient justificaion for
the officerstoproceed without first obtaining awarrant and that it likewise did not
provide an adequate basis on which to obtain a search warrant. The Wares also
contend that thereisno evidence, other than theillegally seized evidence, proving

that their property wassubject toforfeiture under the Tennessee Drug Control Act.

Onthisappeal, the Department doesnot baseitsforfeiture caseon evidence
obtained by the officers before they obtained the search warrant. Rather, it bases
its case on theobservations of Agent Lawson and Trooper Peevyhouse and on the
evidence seized after the officers obtained a warrant to search the Wares' house
and surrounding property. Thus, the pivotal issue is whether the information
provided by Trooper Peevyhouse provided an adequate basis for obtaining a

search warrant.

Theexclusionary rulesused in criminal proceedingsare equally applicable
in forfeiture proceedings. See One 1958 Plynmouth Sedan v. Pennsylvania, 380
U.S. 693, 702, 85 S. Ct. 1246, 1251 (1965); Williamsv. State Dep’t of Safety, 854
S.W.2d 102, 106-07 (Tenn. Ct. App. 1992). Accordingly, evidence obtained in
violation of a defendant’ s constitutional rights is not admissible, see Tenn. R.
Crim. P. 41(f); Mapp v. Ohio, 367 U.S. 643, 655, 81 S. Ct. 1684, 1691 (1961);

The Department has not taken issue on this appeal with the ALJ s findings with regard to
the suppression of the evidence concerning the two marijuana patches growing to the left of the
Wares' driveway, and so the correctness of this finding is not before us on this appeal .
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Hughes v. State, 145 Tenn. 544, 565, 238 S.W. 588, 594 (1922), nor is evidence
derived from illegally obtained evidence. See Wong Sun v. United Sates, 371
U.S. 471, 485, 83 S. Ct. 407, 416 (1963). However, these exclusionary rules do
not prohibit the introduction of evidence obtained by means genuinely
independent from the constitutional violation. See Segurav. United States, 468
U.S. 796, 805, 104 S. Ct. 3380, 3385 (1984); and Satev. Clark, 844 S\W.2d 597,
600 (Tenn. 1992).

The search warrant at issue in this case was obtaned based on the
informationprovided by Trooper Peevyhousea one. Hisobservationof marijuana
was independent of the marijuana discovered by Agent Tubbs as he approached
the Wares' house before the officers obtained thewarrant. The adequacy of the
information supplied by Trooper Peevyhouse should be measured by the two-
prong Aguillar-Spinellitest.? The* basisof knowledge’ prong requirestheissuing
magi strateto consider thebasisfor the affiant’ sinformation; whilethe“veracity”
prong requires the issuing magistrate to determine whether the information
provided inthe affidavit iscredible. See Statev. Valentineg, 911 SW.2d 328, 330
(Tenn. 1995).

TheWaresattack theinformation supplied by Trooper Peevyhouse on both
fronts. First, they assert that the combination of the altitude of the helicopter
coupled with the fact that the marijuana was covered with opague cloth indicate
that Trooper Peevyhouse did not have a sufficient basis for conduding that the
vegetation he observed under the opague cloth was marijuana.  Second, they
attempt to undermine Trooper Peevyhouse s credibility by arguing that he could
not have been very confident about hisdiscovery of marijuanabecause he radioed
Agent Tubbsto “confirm” that the officers on the ground had indeed discovered

marijuana on the Wares' property.

*See Spindlli v. United States, 393 U.S. 410, 89 S. Ct. 584 (1969); Aguilar v. Texas, 378 U.S.
108, 84 S. Ct. 1509 (1964).
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Neither of these argumentsissufficient tocall into question either the basis
of Trooper Peevyhouse's information or his veracity. In their affidavit used to
obtain the search warrant, Agents Lawson and Callahan stated that they had

received information from Tennessee Highway Patrol
Trooper Dennis Peevyhouse that on September 29,
1994, he observed marijuana growing on the premises
belonging to William Dean Ware located at Route # 4,
Box 928, Waynesboro, Tennessee. The marijuanawas
approximately 100 feet from the house. Trooper
Peevyhouse observed the marijuana while conducting
an aerial searchof Wayne County. Trooper Peevyhouse
has been trained in the aerial detection of marijuana
growing and has observed marijuana growing many
times in the past that has lead [sic] to arrests and
convictions. Furthermore, it hasbeenthe experience of
your affiantsthat person [sic] who grow marijuanatend
to keep marijuana, marijuana seeds, pictures and
recordsin their residences.
The adequacy of this affidavit mug be viewed in light of the circumstances and
in light of the entire substance of the affidavit. See State v. Lowe, 949 SW.2d

300, 304 (Tenn. Crim. App. 1996).

The information contained in the affidavit was sufficient for a neutral,
detached magistrate to determinethat Trooper Peevyhouse could be believed and
that he was capable of making a reliable determination that marijuana was
growing on the Wares' property. The affidavit stated that Trooper Peevyhouse
had special training and experiencein spotting marijuanafrom the air and that he
had successfully found marijuana “many times in the past.” These statements
establish that Trooper Peevyhouse was reliable and that he was providing
information about the presence of marijuana based on his direct, personal
knowledge. Thus, the affidavit, on its face, provides ample grounds for the

issuance of awarrant to search the Wares’ property.

The fact that Trooper Peevyhouse requested the officers on the ground to
“confirm” that they had found the marijuanais not so much an indication of his
uncertainty as much as it was a direction to the officers to verify that they had

found the marijuana he had already discovered. Trooper Peevyhouse and Agent
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L awson observed the marijuana from both 900 feet and then from 500 feet. The
photographs in the record depict the sunlight filtering through the cloth netting
enabling the officers to see the marijuana growing underneath. The record
contains more than sufficient evidence to establish that Trooper Peevyhouse was
in a position where he could reliably identify the growing plants as marijuana.
Accordingly, Trooper Peevyhouse's statements in the affidavit provided
information, independent from the information discovered by the agents on the
ground when they firg entered the Wares' property, that provided an adequae

basis for issuing the warrant to search the Wares' property.

The Wares also insist that the record does not contain substantial and
material evidence supportingthe Commissioner’ sdecisionto forfeit the personal
property seized from their house on September 29 and 30, 1994. For the purpose
of review under Tenn. Code Ann. 8 4-5-322(h)(5) (Supp. 1997), “substantial and
material evidence” is such rdevant evidence tha a reasonable mind may accept
to support a rational conclusion and to furnish a reasonably sound basis for the
action under consideration. See Southern Ry. v. Sate Bd. of Equalization, 682
S.W.2d 196, 199 (Tenn. 1984). Thisamount of evidence is something less than
a preponderance of the evidence but more than a scintillaor aglimmer. Wayne
County v. Tennessee Solid Waste Disposal Control Bd., 756 S\W.2d 274, 280
(Tenn. Ct. App. 1988).

Weusethesame standard to review administrativedecisionsthat trial courts
use. SeeEstateof Street v. Sate Bd. of Equalization, 812 S.W.2d 583, 585 (Tenn.
Ct. App. 1990). When we are reviewing the evidentiary foundation of an
administrative decision under Tenn. Code Ann. § 4-5-322(h)(5), we are not
permitted to weigh factual evidence and substitute our own conclusions and
judgment for that of the agency, even if the evidence could support a different
determination than the agency reached. See Tenn. Code Ann. § 4-5-322(h);
Humana of Tenn. v. Tennessee Health Facilities Comm’'n, 551 S.\W.2d 664, 667
(Tenn. 1977).



The administrativerecord contains overwhel ming evidence that the Wares
were engaged in a clandesine commercial marijuanabusinessat their home near
Waynesboro. Agent Lawsonand Trooper Peevyhousepersonally observedalarge
patch of marijuana growing near their house. This evidence alone, especially in
the absence of any exculpatory explanationsfrom theWaresthemselves, provides
substantial and material evidence that the cash and personal property seized at the
Wares' home on September 29 and 30, 1994 waseither furnished or intended to
be furnished in exchange for controlled subgances, proceeds traceable to the
exchange of controlled substances, or property used or intended to be used to
facilitateviolations of the Tennessee Drug Control Act of 1989. Accordingly,the
Commissioner declared that the seized property should be forfeited.

V.

We affirm the order of the Commissioner of Safety declaring the seized
property forfeited under the Tennessee Drug Control Act of 1989 and remand the
caseto thetrial court with directionsto remand it to the Commissioner of Safety
for whatever proceedings may berequired. Wetaxthe costsof thisapped, jointly
and severally, to William Ware Virginia Ware, and Summer Ware, and their

surety, for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE

CONCUR:

HENRY F. TODD, PRESIDING JUDGE
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BEN H. CANTRELL, JUDGE



