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OP1 NI ON

McMurray, J.

Plaintiff appeals from a sunmary judgnent dism ssing her
conpl ai nt agai nst the defendants. In the conplaint, the plaintiff
sought danages for breach of a | ease agreenent and negligence. The
defendants filed a notion to dism ss pursuant to Rule 12 and Rul e
56, Tennessee Rules of Civil Procedure, relying upon excul patory
clauses in the witten | ease agreenent between the parties. The
| ease agreenent was attached to the conplaint as an exhibit
pursuant to Rule 10.03, Tennessee Rules of G vil Procedure. The
trial court upheld the validity of the excul patory clauses and

di sm ssed the case. W affirmthe judgnment of the trial court.

On or about March 19, 1993, the parties entered into a | ease
agreenent whereby the defendants |eased a portion of a building
located in MMnn County to the plaintiff. Apparently the
plaintiff used the prem ses for a clothing store. She avers in her
conplaint that on or about July 13, 1996, during a rain storm
water entered the building through its roof and a defective
guttering downspout. She further alleged that she suffered a | oss
of goods, sales and profits "where water danaged her inventory of
dresses and other clothing itens in the building.” Additiona

damages were clainmed for closure of the store for five days which
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prevented her from selling undamaged goods and resulted in

additional |osses of sales and profits.

The plaintiff attenpts to proceed upon theories of negligence
and breach of contract. As to negligence, she alleges that the
defendants allowed the roof to blister and crack and that "they
failed to replace guttering and other plunbing as it deteriorated.”
As to the breach of contract theory, the plaintiff avers that the
defendants naterially breached the | ease agreenent by failing to
properly maintain the exterior of the building, includingthe roof,

and the plunbi ng system

To the conplaint, the defendants filed an answer as well as a
notion to dismss and/or for summary judgnent. The notion was
grounded upon the premi ses that (1) the conplaint fails to state a
cause of action upon which relief can be granted; and, (2) that the
| ease agreenment entered into between the parties contained

excul patory cl auses which precluded a recovery by the plaintiff.

The provisions of the | ease agreenent upon which the defen-

dants rely provide as foll ows:

The | essee agrees to accept said premses in their
present condition and to maintain the interior of the
bui | di ng, subject to any exceptions set out herein. The
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| essee further agrees to surrender the prem ses to the
| essor in as good condition as the sane are now, ordinary
wear and tear excepted.

The | essor shall not be liable to the | essee or any
ot her person for any | oss or damages suffered during the
life of this | ease on account of any defective condition
or depreciation of the | eased prem ses or any buil di ng or
structure or equiprment upon the |eased preni ses. The
| essee agrees to carry renter's insurance to cover any
l[iability which may arise and hold the | essor harm ess
t her eon.

In response to the defendants' notion, the plaintiff filed her

own affidavit. The factual statenents in the affidavit are as
fol |l ows:
3. Several nonths prior to July 13, 1996, | called
I rene B. Henbree on nunerous occasions to conplain
about water entering the building | |eased from
her . The water was entering through the roof,

which was blistered and cracked, and from a down-
spout that runs from the roof down through the
i nside of the store.

4. Ms. Henbree ignored nost of my calls, however when
she did send soneone out to repair the roof, they
only tar patched it. The tar patching was only a
tenporary fix. No long lasting repairs were ever
made to the roof. No effort was ever nmade to fix
t he downspout.

5. I had to keep buckets out whenever it rained in
order to collect the water that came into the
bui l di ng due to the aforenentioned problens.

* * * * *



No other evidence was presented by either party. Af ter
argunent, the trial court took the matter under advisenent and
subsequently i ssued its nmenorandumopi ni on. The nmenorandumopi ni on
reflects that the court considered the plaintiff's affidavit,
hence, the notion will be considered as a notion for summary
judgnment pursuant to the provisions of Rule 12.02, Tennessee Rul es

of Civil Procedure.!?

The standards governing a review of a trial court's grant of

summary judgnent are well-settl ed:

Tenn. R Civ.P. 56.03 provides that summary judgnment
is only appropriate where: (1) there is no genuine issue
with regard to the material facts relevant to the claim
or defense contained in the notion, Byrd v. Hall K 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on the undis-
puted facts. Anderson v. Standard Register Co., 857
S.W2d 555, 559 (Tenn. 1993). The noving party has the
burden of proving that its notion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S.W2d
523, 524 (Tenn.1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts nust viewthe evidence in the |ight nost
favorabl e to the nonnoving party and nust al so draw all
reasonable inferences in the nonnoving party's favor.
Byrd, 847 S.W2d at 210-11. Courts should grant a
sumary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reason-
abl e person to reach only one conclusion. [d.

We are of the opi nion that this case could have been properly dism ssed under
Rule 12, T.R.C.P., for failure to state a clai mupon which relief can be granted
The plaintiff's pleadings included the |ease agreenent as required by Rule 10.03
T.R.C.P. Nothing was al |l eged which relieved the plaintiff fromthe operation of the

excul patory cl auses.



Carvell v. Bottons, 900 S.W2d 23, 26 (Tenn. 1995).

The plaintiff relies upon the cases of Glson v. Gllia, 321

S.W2d 855 (Tenn. App.1958) and Ressler lLeather Co. v. Ailor, 7

Tenn. App. 132 (1927).

In Glson, the court permitted a recovery against a |andlord

in the face of exculpatory clauses where the |andlord had con-

tracted to put the building |eased in a tenantable condition

for the |essee, and all necessary repairs will be nade w thout

undue del ay ... Glsonis readily distinguishable fromthe case

under consideration. Here, the | essee accepted the premses "in
their present condition." There was no provision in the |ease
either explicitly or inplicitly requiring the | essors to put the
property in a tenantable condition. W believe the plaintiff's
reliance upon Glson is msplaced. W concur with the conclusion

of the trial court that the plaintiff's reliance on Ressler Leather

Co. v. Ailor, supra, is likewise msplaced. As the trial court

not ed, Ressler nust be restricted to its peculiar facts because an
oral agreenent between the parties nade the applicability of the

excul patory provision "doubtful."

It is well-settled in this jurisdiction that excul patory

clauses in comercial |eases are enforceable. In Chandl er v.




Johnson, 1996 Tenn.App.LEXIS 546, this court enunciated the

princi ples which we believe to be controlling in this case:

plaintiffs claimed that summary judgnment was
| nproper despite the existence of the exculpatory
cl auses. Their first argunent was that the clauses were
anbiguous. It is well settled in this state that a
| andlord may, by stipulation in a comercial |ease
agreenent, exenpt hinmself fromliability for any damage
caused by defects in the | eased prem ses. See G lson V.
Gllia, 45 Tenn. App. 193, 210-11, 321 S.W2d 855, 863
(1958); Robinson v. Tate, 34 Tenn. App. 215, 227-31, 236
S.W2d 445, 450-51 (Tenn. App. 1950). In the instant
case, M. Chandler agreed to i ndemi fy defendants and to
hold them harml ess "from any and all clainms or denmands
for | oss or danaged property or for injury or death to
any person from any cause whatsoever." Although plain-
tiffs argued that the excul patory provisions of the | ease
were anbiguous, they failed to offer any proof by
affidavit or otherwi se that they did not understand or
conprehend the excul patory | anguage of the | ease agree-
ment before they entered intoit. Thus, plaintiffs failed
to satisfy their burden as to this issue.

W find no anbiguity in the | ease agreenent under consider-
ation here nor, as in Johnson, supra, the plaintiff has failed to
come forth with any proof that she did not understand or conprehend
t he excul patory | anguage of the | ease. Further, the plaintiff has
failed to allege or present any evidence that the conditions
conpl ai ned of were not in exi stence when she accepted the prem ses

in"intheir present condition" at the time the | ease was execut ed.

The cardinal Rule for interpretation of contracts is
to ascertain the intention of the parties and to give
effect to that intention consistent with |egal princi-
ples. Bob Pearsall Mdtors, Inc. v. Regal Chrysler-




Plymouth, Inc., 521 S.W2d 578 (Tenn. 1975). A primary
objective in the construction of a contract is to
di scover the intention of the parties from a consider-
ation of the whole contract. Mkay v. Louisville & N.R
Co., 133 Tenn. 590, 182 S. W 874 (1916); Burns v.
Tenperature Control Co., 52 Tenn. App. 51, 371 S. W 2d 804
(1962). In construing contracts, the words expressing the
parties' intentions should be given their usual, natural
and ordi nary neaning, Taylor v. Wite Stores, Inc., 707
S.W2d 514 (Tenn. App. 1985), and neither party is to be
favored in the construction. Ballard v. North Anerican
Life Ins. Co., 667 S.W2d 79 (Tenn. App. 1983).

Rainey v. Stansell, 836 S.W2d 117, 118 (Tenn. App. 1992).

Apply the above stated rules of construction and other
authorities cited, we are of the opinion that summary judgnent was
properly granted. W affirm the judgnment of the trial court.
Costs are assessed to the appellant and this case is remanded to

the trial court.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge



I N THE COURT OF APPEALS
AT KNOXVI LLE

SHANNON DAVIS M LLER d/ b/ a ) MCM NN CIRCU T

FASHI ONI QUE, ) C. A NO 03A01-9712-CV-00537
)

Plaintiff-Appellant )

)
)
)
)
)

VS. ) HON. JOHN B. HAGLER, JR
) JUDGE
)
)
)
)
)

| RENE B. HEMBREE and ) AFFI RVED AND REMANDED

MARI A H. CARRUTH, )
)

Def endant s- Appel | ees )

This appeal cane on to be heard upon the record from the
Crcuit Court of McMnn County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

We affirmthe judgnent of the trial court. Costs are assessed

to the appellant and this case is remanded to the trial court.
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