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appea from the judgment of the trial court dismissing their “petition for judicial review” on the
ground that the court lacked subject matter jurisdiction. The petition sought review of the decision
of the Tennessee Assessment Appeals Commission and the Tennessee State Board of Equalization
(Board) that the Shelby County Assessor' had properly assessed certain tangi ble personal property,
identified as* Congtruction In Process’ (CIP), owned by Kellogg on the effective dateof January 1,
1993. Kellogg paid thetaxesunder protest. The chancery court dismissed the petition on the ground
that Kellogg had failed to fird exhaust its administrative remedies before seeking judicia review.
The parties now agree, in light of our supreme court’s decision in Thomas v. State Board of
Equalization, 940 S.\W.2d 563 (Tenn. 1997), that the trial court erred in dismissing the petition. It
isclear fromthe parties' briefsthat they further do not dispute that this matter is properly beforethis
court for review on its merits and that a remand to the trial court is unnecessary.> We agree that
Kellogg's petition was improperly dismissed by the trial court and hereby reverse its decision.
Furthermore, after review of the merits, we have determined that the taxation of Kellogg was

improper. We set forth our reasons below.

Kellogg' s petition alleged the improper taxation of its CIP on the basis that prior to
May 17, 1993, no specific statute, promulgated rule, regulation or other document existed which
specifically mentioned or defined CIP property or authorized its assessment. Kellogg asserted that
the county assessor assessed the CIP based uponawritten “direcive’ from the Division of Property
Assessments which was contrary to the established policies and procedures of the Board and
unsupported by any established Boardrule or regul ation. It was asserted that this change in policy
governing CIP assessment was neither promul gated by the Board nor in accordancewith the Uniform
Administrative Procedures Act, T.C.A. 84-5-101 et seq., since the rule making was not preceded
by notice and a public hearing. Kellogg allegedthat, for tax years prior to 1994, Tennessee law did

not authorize the taxation of CIP until such construction was completed and placed in service.

The remaining Appellees are Bob Patterson, Shelby County Trustee, the Division of
Property Assessments and Shelby County, Tennessee.

*The brief of the Tennessee Assessment Appeals Commission, the Division of Property
Assessments and the State Board of Equalization indicates that although this issue “has been
resolved for the purposes o this proceeding,” it was being preserved with respect to further appeal.



Kellogg noted that under federal income and state excise tax rules, CIP costs are not capitalized and
depreciated until placed in service and maintained that the “long established rule” adopted by the
Board follows the federal tax guidelines. It was further asserted that the assessor made no attempt
to properly classify personal property which wasto comprise CIP and that the Division’ s directive
did not take into account the difficulty in classifying component parts until the time when they are

completed and placed in service.

Kellogg further contended that a “significant portion” of the CIP assessed was for
labor and freight which “are not capitalized as a part of the depreciable cost of CIP until the
constructive personalty is completed and placed in service.” Thus, it was asserted tha until CIPis
functional,labor and frei ght costsare non-capitalized current expendituresand not persond property.
Kellogg also maintained that the assessment of CIP was premature because the component parts of
machinery, equipment and red estate are not assessable until completed and placed in service
pursuant to generally accepted accounting principles and Board rules. Kellogg therefore sought an
adjustment of the depreciaion factorsfor the finished product into which CIP is incorporated to
reflect an earlier commencement datefor depreciation of that particular item of personalty other than
that usually contemplated by current depreciation factorsadopted by theBoard, if the assessment was

upheld.

Findly, Kellogg pointed to the legislature’s enactment of T.C.A. § 67-5-903(g),’
providing for CIP to be valued at 15% of its reported cot, effecti ve January 1, 1994. Kellogg
maintained that CIP shoul d theref ore not be assessed prior to the effective date or, dternatively,
Kellogg asserted that the statute should be construed so as to reduce the val uation basis of CIP to
15% of cost for tax year 1993 as opposed to the 100% that had beenassessed. Inregard to thelatter,
Kellogg contended that in light of the statute’ s requirement that no back assessmentsrelativeto CIP
wereto be made prior to January 1, 1994 and that all taxescollected from such assessmentswereto
be refunded, it was not the legislatureé sintent to permit valuation of CIP at 100% of cost on only

thosetaxpayerswho voluntarily complied withthestate' sreporting regul ationsfor the 1993 tax year,

*The statute was enacted May 17, 1993.



or to disregard that tax year in terms of the statute' s applicability. Consequently, Kell ogg sought a
determination from the trial court that the assessment of its CIP property was void as having been
made without legal authority or, dternatively, that it was entitled to a reduction in its 1993
assessment valuation of CIPto 15% and that labor, freight and other expenditures not related to the
acquisition costs of CIP were tobe excluded from itsvalue. Kelloggalso sought arefund of all or

aportion of the personal property taxes “erroneously assessed and collected” for tax year 1993.

Kellogg amended its complaint to assert that 8 67-5-903(g) is discriminatory on its
face and mandates unequal treatment under the law. It wasalso alleged tha Appellees’ assessment
of CIP prior to May 17, 1993 violated Article 2, 8 28 of the state constitution since the legislature
“has not established the ratio of assessment to value of [CIP] so that it will be equal and uniform
throughout the state nor hasthe Tennessee General Assembly directed themanner inwhichthevalue
of [CIP] prior to May 17, 1993 will be ascertained and the Tennessee General Assembly has not

defined the property constituting [CIP].”

In answering the petition, Appellees’ asserted that the taxation of CIP “was well
within the contemplation of statutes relating to the assessment of tangible personal property
including § 67-5-901 et seq.” They acknowledged that CIP “was not specifically enumerated in
various manuals or regulations prior to 1993,” but argued that it was “included sufficiently within
the definitions and context of property that the Tennessee Constitution requires to be taxed.”
Appellees further admitted that the Board followed the federal tax principle that the cost of

personalty is not capitalized and depreciated until it is operational and placed in service.

A hearingwasheld on September 20, 1995 beforetheadministrativel aw judge(ALJ)

who made the following factual findings:

Intax year 1993 the taxpaye timely filed atangiblepersonal
property schedule with the Assessor on the prescribed form. This
schedule was accompanied by a letter from the taxpayer stating (in

“The answer wasfiled on behalf of appellees Shelby County, Tennessee, the Shelby County
Assessor and the Shelby county Trustee only.



relevant part) as follows:

To comply with instructions issued by the Shelby
County Assessor’'s Office, we have included
Construction in Process (C-1-P) of $14,165,589in the
$21,279,289 reported as “Raw Materiads and
Supplies’ in Group 8. We hereby protest the
inclusions of the C-I-P as reportable property and
reservetheright to raiseany and all issues pertaining
to the assessment of this property.

The taxpayers did in fact complain to the Shelby County
Board of Equalization tha the C-I-P portion of the subject account

was unlawfully assessed. After the county board refused to grant
relief, the taxpayer filed this appeal >

The ALJ upheld the assessment of Kellogg's CIP, finding “no legal basis for
exemption of such property from ad valoremtaxation.”. The ALJfound nomeritinKellogg sclaim
of inequitable assessment, ruling that although some taxpayers may have escaped CIP assessment,
such did not warrant the setting aside of a proper assessment. The ALJ further held that T.C.A. §
67-5-903(g) was limited to back assessments of CIP with respect totax year 1993 and that 100% of
reported cost wasthe proper valuation of CIP, irrespedtive of itstreatment for federal incomeor state
excisetax purposes. Theregafter, the Assessment Appeals Commission issued itsofficial certificate

certifying the ad valorem assessment of Kellogg's property.

We perceive the sole issue on appeal as whether the gopellees assessment of
Kellogg' s CIP property for tax year 1993 was proper. Resolution of thisissue necessarily involves

statutory interpretation. T.C.A. 8 67-5-903(g)(1)-(2) states asfollows:

Tangible persona property which the taxpayer treats as
construction-in-process (hereinafter “CIP") for federal income tax
purposes as of the assessment date may bereported in the taxpayer’s
schedulefiled with the assessor at fifteen percent (15%) of its cost as
reported for federal incometax purposes. Qualified pollution control
property shall be valued as provided in § 67-5-604, notwithstanding
its state of completion.

No back assessments of CIP, as the term is used in
subdivision (g)(1), shall occur prior to January 1, 1994. If back
assessmentshave occurredinvolving CI P, those assessments shall be

*Therecordindicatesthat Kellogg' s property wasappraised for tax year 1993 at $52,136,200
with an ad valorem assessment of $15,640,860.



voided and all taxes paid shall be refunded to those taxpayers who
havean action or claim pending before assessing authority or court on
the CIP issue.

The premier rule of datutory construction is to ascertain and give effect to the
legidative intent. In ascertaining this intent, we are to look to the general purpose to be
accomplished by thelegislature. Tidwell v. Collins, 522 SW.2d 674 (Tenn. 1975). Thelegidative
intent or purpose is to be ascertained primarily from the natural and ordinary meaning of the
language used when read in the context of the entire statute and without any forced or subtle
construction to limit or extend theimport of the language. Worrall v. Kroger Co., 545 S.W.2d 736,
738 (Tenn. 1977); City of Caryville v. Campbell County, 660 S.W.2d 510, 512 (Tenn. App. 1983).
This court is to reconcile inconsistent or repugnant provisions of the statute and to construe the
statute so asto avoid an interpretation that would render any of the language supeafluous, void or
insignificant. We areto give effect to every word, phrase, dause and sentence of the act in order to
derivethelegisature sintent. Each sectionisto be construed so that no section will destroy another.

Dingman v. Harvell, 814 SW.2d 362, 366 (Tenn. App. 1991).

The record reveal s that Kell ogg served the appellees with a request for admissons,
including that “[p]rior to May 17, 1993, there was no statute, regulation, administrative rule,
directive, or other authority authorizing or directing the taxation of “[CIP].” Appellees “[d]enied

as stated” the request and answered as follows:

Tenn. Code Ann. § 67-5-901 provides that tangible personal
property not in use shall nevetheless be classified according to its
immediate most suitable economic use determined in part by
“immediate past use, if any” (emphasis added). Tenn. Code Ann. 8
67-5-903 providesthat businesstaxpayers shall report to the assessor
for assessment, tang ble personal property whichis*“used or held for
use in such business’ (emphasis supplied). These statuteswere in
effect prior to May 17, 1993, and they remain in effect today.

Rule 0600-5-.11 of the State Board of Equalization setsforth
the standard reporting form for business tangible personal property
and requires that property belisted if itisused or held for useby the
reporting business. This rule has been in effect since at least 1989,
and this form has been furnished annually to taxpayers for many
years, and included instructions which also required reporting of
property used or held for use. In addition, a special notice to
taxpayers was sent with the 1993 schedules in late 1992 or early
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1993, which contained specific definitionsand directions concerning
CIpP?®

The appellees admitted that prior to May 17, 1993, there weae no statutes, regulations, or
administrative rules specifically defining CIP but denied that there were no “directives’ defining
such prior to that time. The appellees denied that the Board had failed to promulgate any rules
regarding the taxation of CIP and cited rules 0600-5-.01, 0600-5-.06 and 0600-5-.11. Findly,
Appellees denied that prior to May 17, 1993, there was no statute directing the manner of valuing
CIP, statingthat T.C.A. 867-5-903 “ provided standard methods of valuation for al tangible personal
property whether used or held for use, and the statute provided that all property not listed in another

group be listed in one of the several groups by type or belisted in Group 1 of the standard schedule

The record also includes aletter dated August 24, 1993 from the Board’ s executive
secretary to the state attorney general requesting thelatter’ sopinion “ concerning Public Chapter 323
of 1993, which creates special property tax assessment provisionsfor tangible personal property

construction-infprocess (CIP).” It reads as follows, as here pertinent:

Tangible personal property “used or held for use” in business
is reported annudly by businesses using a schedule provided by the
assessor and approved by the state Division of Property Assessmerts
(DPA). ... Under rules of the State Board (Chapter 0600-5), taxable
value is presumed (in the absence of better evidence) to be the

®The “special notice” mailed to taxpayers for tax year 1993 stated, as here relevant:
SPECIAL NOTICE; CONSTRUCTION IN PROCESS (CIP)

As of January 1, 1993, Tennessee law requiring the assessment of tangible
personal property construction in process has not changed, and taxpayers are
instructed to include such property in Group 8 of the Tangible Personal Property
Schedule unless a nonstandard value is being claimed. . . .

Tangible personal property construdion in process means tangible personal
property assets or groups of assets during a period of construction or assembly prior
to their being committed to use, reflecting all direct and indirect costs as of the
assessment date January 1). Thiswouldinclude equipment on location which hasnot
yet been placed into operation.

If the legal assessment status of CIP is later changed for tax year 1993, you
will be permitted to amend your schedule at least until September of 1994.
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taxpayer’'s origina cost less straight line depreciation, with the
amount of standard depreciation based on categories of property
established by thelegislature. Neither the statutes(prior t01993), the
rules, nor the state constitution mention CIP, and in 1991, confusion
arose concerning itsassessment status. CIP isgenerally understood
to mean personalty which has a taxable situs at the taxpayer’ s place
of business as of the assessment date but which is not yet in
operation. CIP can range from unopened crates of ready-to-use
equipment to complex arrays of unassembled or partly assembled
components, and thefinal cost may include substantial labor costsfor
installation and assembly.

When asked about the assessment statutes of CIP, state
assessment staff found it to be property “held for use” in businessand
thereforeassessable, and DPA issued instructionswhich accompanied
schedules mailed to taxpayers for tax years 1992 and 1993. On the
theory that CIPwasnot yet in operation and thereforenot depreciable,
the instructions directed taxpayersto report CIP inanondepreciable
category reserved for raw material s and supplies, which would result
in a standard value equal to 100% of the taxpayer's cost of
acquisition. It appears some taxpayers havenever distingui shed CIP
from operating property and simply reported it with operating
property, while others have not reported it. Some taxpayers,
according to Tennessee Association of Business, may have been
misled by the State Board rule which defines “original cost” for
purposes of personalty assessment to mean gross capitalized cost
before depreciation. CIP costsare not capitalized for federal income
purposes. Several jurisdictionsback assessed nonreporting taxpayers
for CIPin reliance on the staff interpretations. (Emphasis added.)

Theletter concludesby setting forth the“ staff” interpretation of § 67-5-903(g) to mean that the 15%
valuation provisions were not to become operative until tax year beginning January 1, 1994 and for
yearsprior CIPwasreportable at 100% of cost, including tax year 1993, “athough omitted or under

assessed CIP [could] not be back assessed for thoseyears. .. ."

As heretofore set forth, Appellees admit that prior to May 17, 1993, there were no
statutes, regul ations or administrative rules specifically defining or addressing CIP property. They,
however, deny there were no “directives’ regarding the matter prior to this time. They rely
specifically on T.C.A. 8 67-5-901 which concerns the “classification” of al tangible personal
property for purposes of taxation to include “tangible personal property whichisnot in use.” The
statute provides that such propertyisto be classified according to its immediate and most suiteble
economic use taking into account certain identified factors. They further rely upon 8§ 67-5-903(b)
which providesthat businesstaxpayersaretoreport for assessment tangibl e personal property “ used,
or held for use, in the taxpayers business or profession.” Appellees maintain that the foregoing
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statutes along with Art. 2, 8 28 of the state condtitution, providing that “all property, real, persona
or mixed shall be subject to taxation . . . .”, lend clear indication that CIP was subject to taxation
in 1993. Appelleesfurther assert that the instructions issued to taxpayers for tax year 1993 did not
change existing law but were merely utilized to clarify the status of the law asit then existed. They
state that the schedule on which taxpayers were to report their tangible personal property did not
identify a specific category inwhich to list CIP property. Therefore, the instructions to taxpayers

merely identified the category in which CIP property was to be included.

In Sherwood Co. v. Clary, 734 SW.2d 318 (Tenn. 1987), our supreme court
confronted the issue of the congtitutionality of T.C.A. 8 67-5-901(3)(A) with respect to the
assessment of non-businesstangible personal property. Therein, the court addressed thefact that Art.
2, 828 was " extensively revised by an amendment adopted in 1972.” Sherwood Co., 734 SW.2d

at 320. The court gated:

[T]he Tennessee Constitution prior to the amendment prohibited
classification for tax purposes of property according to its use. It
required all property to be taxed, except for certain exceptions or
exemptionswhich the L egislature might authorize, and mandated that
all property should betaxed according toitsvalue so that taxeswould
be equal and uniform throughout the state.. . . .

All of thiswas changed by the 1972 amendment, which made
all property in the state subject to the taxing power of the Legislature
but authorized classifications of real property and of tangible and
intangible personal property. With respect to rea property and
tangible personal property the amendment provided for fixed ratios
of assessment to vdue in each classification and required that every
taxing authority apply the same tax rate to all propety within its
jurisdiction.

Upon concluding that the statute did not violate the equal protection clause of the

Fourteenth Amendment, the court held:

The general assembly concluded that no appreciable revenue
could be obtained by an attempt to tax household goods and chattels
or other nonbusiness tangibl e persond property.
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In our opinion the general assembly was not constitutionally
reguired to attempt to administer and maintain an impractical system
of taxation, and it was given very broad discretion with respect to
determining the value and definition of property in each of the
authorized classifications or subclassifications.

Asprevioudly stated, theearlier constitutional mandatethat all
property be taxed was repealed by this amendment. Ingead al
property was made subject to the taxing power, but the amendment
did not compel or mandate that the general assembly exhaust that
power. It gave general directions concerning classifications and
assessment ratios, and if the general assembly exercised its taxing
power through the use of these classifications, the ratios of
assessment to value were required to be used.

Id. at 321-22.

In the present case, the legidature chosefor thefirst timeto specifi caly address CIP
property by theenactment of § 67-5-903(g). Asthelegislaturehaschosento spedfically addressthis
particular kind of property by the enactment of subsection (g), we cannot conclude that themeaning
of CIP property equates merelyto property thatis“held foruse.”” Inthisresped, we notethat Board
rule 0600-5-.01 as amended defines CIP property as “tangible personal property which as of the
assessment date is undergoing construction, assembly, or installation prior to being committed to
use.” Certainly, thisdefinitionismore limiting in nature than that which merely describes property

“held for use.”

T.C.A. 8 67-5-1302(d) provides as follows:

The commission shall recognize specific valuation for
construction-insprocess (“CIP”) tangible personal property in a
manner consistent with that provided for locally assessed property
under § 67-5-903(g)(1).

The state board of equalization is directed to prepare and
adopt rulesand regul ationsfor the administration and taxation of CIP
pursuant to this section and 8 67-5-903, and communicate such rules
and regul ationsto taxpayersto ensure accurate and timely compliance
by taxpayers.

Therecord makesclear, and thereisreally no dispute, that the Board first adopted rules specifically

'Asindicated by the letter from the Board' s executive secretary, prior to thistime, there was
only a“general understanding” of the meaning of CIP.
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defining CIP property, aswell as setting forth a standard for valuation, by amendment toits former
ruleswhich becameeffective October 31, 1994. We concludethat although CIPwascertainly subject
to thetaxing power of thelegislature prior to and including tax year 1993, it wasnot theleg slature’s

intent that it be so taxed until its enactment of subsection (g).

We note that in answering the Board s question regarding the assessment status of
CIP for tax year 1993 in light of the legidature's enactment of Public Chapter 323, the atorney
general, upon interpreting the statute, agreed that for tax year 1993 CI P should be assessed at 100%
of cost. Theattorney general reasonsthat since CIPisnot expressly made exempt from taxation and
sinceit isaspeciesof tangible personal property, it must betaxable. The attorney general’ sopinion
further states: “[t]he report of the tax study committee makes clear the legidative intent. The
legislaturewaswell awarethat the Act would allow no back assessmentswhilealso limiting refunds
topending claims. Thelegislaturewaslikewise well awarethat before theeffective dateof the Act,
CIP was reportable at 100% of cost.” We emphasize here that the legislature’ s awareness of the
Board's assessment of certain tangible personal property does not necessarily indicate either

legislative approval or proper authorization.

The statutein question does not address assessments of CI P property prior to January
1, 1994, but only back assessments Asit expressly voids all back assessments prior to January 1,
1994, we agree with K ellogg’ s position that the Board's assessment of Kellogg' s CIP property is
likewise void. We hold that Appellees were without proper authority to assess such property until
January 1, 1994, in accordance with the statutory mandate of § 67-5-903(g). Public Chapter 323
expressly states, in part, “[f]or the purposeof developing, promulgating, and communicating rules
and regulations, this act shall take effect upon becoming alaw, the public welfare requiring it. For
all other purposes, including assessments, it shall take effect at the beginning of theassessment year

beginning after this act becomes alaw, the public welfare requiringit.”

We do not believe our decision runs counter to any of the statutory provisions
regarding the taxation of property. We areawarethat under T.C.A. 8§ 67-5-101, “[a]ll property, rea
and personal, shall be assessed for taxaion . . . except such asis declared exempt . . ., or unless
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otherwise provided.” However, the real issue here clearly concens the timing at which property
identified as CIP is to be assessed and not whethe it is to be taxed. For the reasons herein
expressed, we hold that such property coud not properly be assessed earlier than the timeat which
it was completed and placed in service until the legislature’s enactment of § 67-5-903(g) which
specifically providesfor adifferent time (by acknowledging for thefirst time a separate and distinct

category of persona property identified as CIP).

The judgment of the trial court is hereby reversed and this cause remanded thereto
for further necessary proceedings. Costsare assessed agai nst the appell ees, for which execution may

issueif necessary.

FARMER, J.

CONCUR:

CRAWFORD, P.J., W.S.

HIGHERS, J.
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