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OP1 NI ON

McMurray, J.

In this case, we are asked to review the propriety of the
action of the trial court in directing a verdict in favor of the

def endant, Byron Hutchins. The plaintiff, Delphia G eenman,



all eged in her conplaint that the defendant, Byron Hutchins, was
the driver of a truck in which she was a passenger. She further
all eged that as a result of his negligence the truck was involved

in an accident in which she was injured.

A jury was enpanel ed and the case cane on for trial before a
jury. At the trial, the defendant presented evidence that the
plaintiff had earlier pled guilty to a charge of reckless driving
arising fromthe sane accident. The trial court held that because
of her gqguilty plea, the plaintiff was judicially estopped from
asserting that the defendant was the driver of the truck at the
time of the accident. The trial court directed a verdict for the
defendant. This appeal resulted. W reverse the judgnment of the

trial court and remand the case to the trial court.

Qur standard of review of a directed verdict is well-estab-

| i shed:

When deciding a notion for directed verdict, both
the trial court and the review ng court on appeal must
|l ook to all the evidence, take the strongest legitinate
view of the evidence in favor of the opponent of the
notion, and allow all reasonable inferences in favor of
that party. The court nust discard all countervailing
evidence, and if there is then any dispute as to any
material fact, or any doubt as to the conclusions to be
drawn fromt he whol e evi dence, the notion nust be deni ed.
Tennessee Farners Mut. Ins. Co. v. Hinson, 651 S.W2d 235
(Tenn. App. 1983). A directed verdict cannot be sustai ned
if there is material evidence in the record which woul d
support a verdict for the plaintiff under any of the




theories plaintiff has advanced. Warton Transport Corp.
v. Bridges, 606 S.W2d 521 (Tenn. 1980).

Hurley v. Tennessee Farners Mit. Ins. Co., 922 S.W2d 887, 891
(Tenn. App. 1995).

At trial, plaintiff began her proof by presenting her own
t esti nony. At the close of her testinony, but before her proof in
chief had been concluded, the defendant asked the court for
perm ssion to call a w tness, Judge Jenni ngs Meredith, Judge of the
General Sessions Court for Anderson County. Judge Meredith is the
Judge before whom the plaintiff purportedly entered a plea of
guilty to the reckless driving charge referred to above. The tri al
court permtted the defendant to call Judge Meredith, and after
hearing his testinony, which was taken out of the jury's presence,
directed a verdict for the defendant on the grounds that the
plaintiff was judicially estopped to assert that the defendant was
driving the truck at the tinme of the accident. The issue before
this court is whether the trial court was correct in its applica-

tion of the doctrine of judicial estoppel.

Plaintiff testified that at the time of the accident, she and
t he defendant were romantically invol ved. On the night of the
acci dent, the defendant awakened her sonetine after m dnight and
asked her to go with himto get sonme beer and cigarettes. She
testified that she fell asleep in the passenger's seat and was

awakened by "being jostled all over the front of the truck." She



| ooked over at the defendant and saw that he was asleep at the
wheel , and screaned to wake him The truck went out of control.
The next thing she could renmenber was |ying on the ground, and the
def endant standi ng above her saying that "it was going to be okay;

he was sorry."

Plaintiff was in the hospital between three weeks and a nont h.
She testified that she suffered serious nenory |oss and that her
brother had to introduce hinself to her at the hospital. I ni -
tially, she clained to be unable to renmenber anything about the
acci dent . She testified that approximtely six or seven nonths
after she left the hospital, she began recovering her nenory in
"bits and pieces." She stated that during this time, "I renmenber
when | spoke with [defendant] or wote anything out and questi oned
hi m about the accident, he would get angry. He would get evasi ve.

He would tell me that | was driving."

Approxi mately two weeks after she was discharged from the
hospital, plaintiff learned that there were crimnal charges
pendi ng agai nst her resulting from the accident. The record in
this case includes a warrant purporting to charge her with driving

under the influence of an intoxicant.

The warrant is unsworn, is not signed either by the officer

preparing the warrant or a magistrate. It is questionable as to



whet her the warrant states an offense (as required by T.C A § 40-
6- 208 and Rule 3, Tennessee Rules of Criminal Procedure.)' A pre-

printed itemon the form has been nmarked as follows with the word

"bl ood" witten in: "20 X DU BAC Blood ." Under the narrative

section of the warrant the followng is witten: "Subject involved
in a weck. Subject had a [sic] odor of a [sic] alcoholic beverage
about her. Blood drawn." There is a judgnent, reflected on the
warrant, finding the plaintiff here guilty of reckless driving
along with a notation which states, "anend to reckless driving;
def's B.A T. .03, no signs of drugs.” In the space provided for
the "violator's signature" if a citation is issued is printed
"jailed." A waiver of the defendant's (plaintiff here) constitu-
tional rights appears on a separate docunent introduced into
evidence in this case.? That docunent provides in part: "If you
understand all these rights, [constitutional rights] you wish to
plead guilty, then you may sign a waiver of these rights. |If you
do sign a wai ver of these rights then you are giving up forever the
right to conplain that you did not understand your rights." The
docunent further provided the following: "I acknow edge that |

have been advised of the above rights, and |I understand them |

IRul e 3, T.R Cr.P., provides:

Rul e 3. The Affidavit of Conplaint. —The affidavit of conplaint is awitten
statement alleging that a person has comm tted an of fense and all egi ng the essenti al
facts constituting the offense charged. The affidavit of conplaint shall be made
upon oath before a magi strate or a neutral and detached court clerk who is capable
of the probable cause determ nation required by Rule 4.

2Thi s apparently is a generic docunent which is used by the trial judge in the
General Sessions Court to advise nultiple defendants in open court sinultaneously
pursuant to the direction found in State v. Neal, 810 S.W2d 131 (Tenn.1991)
(Overrul ed on other grounds, See Bl ankenship v. State, 858 S. W 2d 897 (Tenn. 1993)).
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hereby knowi ngly, voluntarily and freely give up said rights,
except the right to a lawer if | have one and I plead guilty."
Thi s acknow edgnent was signed by the plaintiff here. There is
also the signature of a lawer purporting to represent Ms.
Greenman. It appears to be disputed, however, as to whether the
plaintiff was in fact represented by counsel at the tine the guilty
pl ea was entered. Further, there is no witten guilty plea as
required by T.C.A. § 40-1-109 since no charge is specified in the
docunent contai ning the purported waiver. The docunent does refer
to the warrant noted above, however, and as we have noted, it is
guestionabl e that the warrant states an of fense. The docunent does
have the punishnment for a C ass B m sdeneanor witten in but does
not specify the offense with which the defendant is purportedly
charged. |In sumand substance, the warrant, absent the anendnent,
lends little evidence to support a conviction, even on a plea of
guilty. The anendnment appears to have been witten on the warrant
by an assistant Attorney General on the sane day that the guilty
pl ea was entered and no facts constituting the offense of "reckl ess
driving" are alleged as required by Rule 3, TR C.P. There is no

explanation in the record as to how t he anendnent cane about.

A few weeks after her hospital discharge, the plaintiff
appeared in court as a result of the issuance of the warrant. She
testified as foll ows regardi ng her physical and nental condition at

that tine:



Q Let ne ask you this question. What was your
condition at the tine that you went to court?

A | had just had surgery and I was on a | arge dose of
pai n medi cati on.

Q What was it?
A Percocets; two every two to three hours.

Q Was that prescribed just for the surgery that you
had had or for--

A For all of the pain. Overall condition; bones.
had broken ribs, punctured |ungs.

* * * *

Q And are you saying you were on pain nedication that
prevented you from know ng what you were doi ng?

A Yes. I was in a lot of pain. It was like three
weeks after. | shouldn't have been there. It should
have been postponed until a |l ater date. [ Defendant] hired
his friend, Terry Wbber, to represent ne.

* * * *

Q Now, just so the jury understands, when you went to
court on that occasion, how did you feel physically?

A | was in an excruciating anount of pain. They had
to get me out of ny hospital bed to come down there. |
had only been out of the hospital for a few weeks. | had
a sling on nmy shoulders, like a back brace, that was
hol di ng ny shoul ders together in place, and a sling on ny
right arm As you notice fromthat, | could barely wite
nmy signature. | was tired, |I didn't want to be there.
| didn't feel like | should have had to have been there.
All | wanted to do was go hone. My nmedi cation was
running out and I was in a |ot of pain.

Judge Meredith testified that he did not place the plaintiff

under oath before explaining her rights and accepting her guilty



pl ea. Plaintiff argues that in order for judicial estoppel to
apply, a contradictory statenent or position taken in prior
litigation nust have been made under oath. Defendant takes the
position that the prior inconsistent statenent need not have been

made under oath.

Plaintiff relies upon aline of Tennessee cases which contain
| anguage strongly suggesting that in order to be judicially
estopped from taking an inconpatible position with a position
taken in prior litigation, the prior statement or position nust
have been made under oath. In this regard, Tennessee courts have

stated the foll ow ng:

The term"judicial estoppel™ as used in our reports
i ndicates particularly "that class of estoppels arising
from sworn statenents nmade in the course of judicial
proceedi ngs generally ina former litigation... ." "The
distinctive feature of the Tennessee |aw of judicial
estoppel (or estoppel by oath) is the expressed purpose
of the court, or broader grounds of public policy to
uphol d the sanctity of an oath. The sworn statement is
not merely evidence against the litigant, but (unless
expl ai ned) precludes himfromdenying its truth. It is
not merely an adm ssion but an absolute bar."

Terox Corp. of Anerica V. Carr, 376 S.W2d 735, 738
(Tenn. App. 1964), citing Sartain v. Dixie Coal &lron Co., 266 S. W
313, 318 (Tenn.1924).

Under the doctrine of "judicial estoppel,” where a
person states under oath in prior litigation, "either in
pl eadi ngs or testinony, that a fact is true, she wll
not be permtted to deny that fact in subsequent litiga-
tion." Cardin v. Canpbell, 920 S.W2d 222, 223-24
(Tenn. App. 1995). Principles of judicial estoppel my
also prevent a party from changing a |egal position
asserted in prior litigation, provided the position was




asserted in a sworn pleading. Layhew v. Dixon, 527
S.W2d 739, 741 (Tenn.1975). Were the previous plead-
ing was not sworn, however, and represented "no nore
than the statenents of position of the parties to that

action,"” estoppel principles do not apply because
"judicial estoppels are not favored and ordinarily do
not arise out of mere unsworn pleadings." 1d.

Beemv. Beem 1996 W. 636491, No. 02A01-9511-CV-00252 (Tenn. App.
Nov. 5, 1996).

Under the doctrine of judicial estoppel as foll owed
in a long line of cases in this state, no show ng of
prejudice is necessary. ... but in order for the
judicial estoppel to apply, the party against whomthe
estoppel is urged nust have made a statenment of fact
under oath that he or she later seeks to contradict.

Werne v. Sanderson, 1997 W. 119522, No. 02A01-9510- CH 00216 ( Tenn.
App. March 18, 1997).

Al t hough the |anguage enployed in these cases suggests a
requi renent that the prior contradictory statenent be nade under
oath, there is also a |line of Tennessee cases citing and applying

the followng principle, first articulated in Stearns Coal &

Lunber Co. v. Janmestown R Co., 208 S.W 334 (Tenn.1919):

Wiile the law of judicial estoppel is ordinarily
applied to one who has nmade oath to a state of facts in
a former judicial proceeding whichin alater proceeding
he wundertakes to contradict, yet it is frequently
applied, where no oath is involved, to one who under-
takes to maintain inconsistent positions in a judicial
pr oceedi ng.

Id. at 334; Sartain v. Dixie Coal & Ilron Co., 266 S.W 313, 318

(Tenn. 1924); Jetton v. N chols, 8 Tenn. App. 567, 576 (1928);

Allen v. Neal, 396 S. W2d 344, 346 (Tenn.1965); Bubis v. Bl ackman,




435 S.W2d 492, 498 (Tenn.App.1968); More v. Mindy, 1990 W

107494, No. O01AO01-9002- CH 00071 (Tenn. App. Aug. 1, 1990).

In the case of Hicks v. Andrew Johnson Bank, Judge (now Chi ef

Justice) Anderson, addressing whether an oath is required under

judicial estoppel, cited Stearns, supra, and concluded, "[f]rom

our review of the cases, it is clear that the party need not

prevail in the first suit or assert the inconsistent positions

under oath ... before judicial estoppel will be applied."” Hicks,

1990 W. 27335 at **3 (Tenn. App. March 16, 1990) (Enphasis added).

From our review of applicable Tennessee precedent, we are
convinced that an oath is not absolutely required in order for the
judicial estoppel doctrine to be applied. Al t hough sone cases
note that a reason for the doctrine is "to uphold the sanctity of

an oath," e.q., Sartain, 266 S.W 313 at 318, other rational es

enunmerated by our courts include the naintenance of public
confidence in the orderliness, purity and consistency of judici al

proceedi ngs, Hi cks, supra, at **2 (citing Stearns, 208 S.W2d at

334-5); discouraging litigants fromany propensity to "play fast

and | oose" with the courts, Stanper v. Venable, 97 S.W 812, 813

(Tenn. 1906); and considerations of fundanental fairness in

disallowng a party to gain unfair advantage by taking inconsis-

tent positions in litigation; Shell v. Law, 935 S.W2d 402, 408

(Tenn. App. 1996) . These rationales supporting the judicia
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estoppel doctrine are equally applicable where no oath is in-

vol ved.

Thi s concl usi on does not end our inquiry, however, because
there is a corollary to the judicial estoppel doctrine which has
been clearly and consistently applied by Tennessee courts, and
which is applicable under the circunstances of this case. The
Sartain court stated this Rule as follows:

In order to avoid injustice, the severity of the

[judicial estoppel] Rule has been tenpered by this

exception, viz.: |If the party sought to be estopped can

show that his previous statenent under oath was nade

i nadvertently or through m stake —"inconsi derately," as

many of the cases say —he will not be precluded by his
former statenent.

Sartain, 266 S.W at 317-18.

See also Stearns, 208 SSW at 335 ("It is true that parties

W ll be relieved of statenents nmade by themin fornmer proceedi ngs,

when such statenents were inconsiderate, and when such other

sufficient matters of excuse appear."); Helfer v. Miutual Benefit

Health & Acc. Ass'n., 96 S.W2d 1103, 1105 (Tenn. 1936); Jetton, 8

Tenn. App. at 577, D.M Rose & Co. v. Snyder, 206 S.W2d 897, 906

(Tenn. 1947) ("Wile judicial estoppel applies where there is no
expl anation of the previous contradictory sworn statenent ... it
does not apply where there is an explanati on show ng such state-

ment was inadvertent, inconsiderate, m staken, or anything short

11



of a'wilfully false' statenent of fact.");® State ex rel. Amons

v. City of Knoxville, 232 S.W2d 564, 567 (Tenn. App.1950) ("it is
equal |y conducive to the attai nnment of justice and hence just as
i mportant a part of the Rule that the party be allowed to explain
an ostensible inconsistency, or that the statenent was nmade

I nadvertently, inconsiderately or by mstake."); Shores v.

Heritage Fed. Sav. & Loan Ass'n., 1991 W 3312 at *2, No. 01A01-

9007- CH 00268 (Tenn. App. Jan. 18, 1991) ("The courts, however,
have been slow to apply the doctrine in cases where sone indica-

tion of deliberate fal sehood does not appear."); State ex rel.

Scott v. Brown, 937 S.W2d 934, 936 (Tenn. App.1996) ("A necessary

conponent of this Rule is that anything short of a willfully false
statenment of fact, in the sense of conscious and deliberate
perjury, is insufficient to give rise to an estoppel and that the
party is entitled to explain that the statenment was i nadvertent or

i nconsiderate or represents a m stake of |law ")

As shown by the recitation of facts above, plaintiff

testified to reasons as to why her guilty plea was "i nadvertent™

n4

or "inconsiderate, viz.: her "excruciating" pain from her

3Subsequent cases citing the D.M Rose & Co. fornulation of the Rule
include Monroe County Motor Co. v. Tennessee Odin Ins. Co., 231 S.W 2d 386, 392-
93 (Tenn. App. 1950); Sturkie v. Bottoms, 310 S. W 2d 451, 453 (Tenn.1958); Clinton
v. Gant, 337 S.W 2d 761, 765 (Tenn. App.1960); Terox Corp. of America, 376 S. W 2d

at 739; Woods v. Whods, 638 S.W 2d 403, 406 (Tenn. App.1982); Lee v. Ellis, 1992
WL 335949 at *2 (Tenn. App.); Manis v. Galyon, 1996 WL 155256 at *2 (Tenn. App.).

“We have found no deci sion by any of the appellate courts of this state that
defines "inconsiderate" as that term is used relative to estoppel. Ameri can
Heritage Dictionary of the English Language, Third Edition, Houghton-Mfflin
Company, (1992), defines inconsiderate (in the context used in the cited opinions)
as: 1. ... displaying a lack of (thoughtful) consideration. 2. Not well considered

12



injuries, the effects of her pain nedication, and her inpaired
menory of the circunstances of the accident. She also testified
that she spoke with her attorney, who was a friend of the defen-
dant and had been hired by the defendant, just once, "on that very
day of the court date,"” and that neeting was in the defendant's
presence. Plaintiff testified w thout contradiction that her
attorney was not with her in the courtroomwhen she pled guilty to
reckl ess driving. At one point in her testinony she unequivocally

stated, "I did not want to plead guilty."

Under all circunmstances hereinbefore recited, we feel that
reasonable mnds could differ on the evidence presented and
inferences to be drawn therefromas to whether the plaintiff had
expl ai ned the reasons for her guilty plea sufficiently to prevent
the application of the doctrine of judicial estoppel. Under our
standard of review, we find that the circunstances are sufficient
to create a jury question as to the existence of facts which woul d

defeat judicial estoppel.

Further, we note that this is a case in which the facts,
under cl ose scrutiny, would appear to I end thensel ves nore to the
doctrine of "coll ateral estoppel™ rather than "judicial estoppel.”
Under the doctrine of collateral estoppel a party is estopped to

relitigate a matter previously litigated in another action in

or carefully thought out; ill-advised.

13



whi ch the sane i ssue was present and the party had a full and fair

opportunity to litigate the issue in the prior action.

This court in Morris v. Esnark Apparel, Inc., 832 S. W2d 563,

566 (Tenn. App. 1991) set out the requirenents for the application

of collateral estoppel:

in review ng whet her the application of collat-
eral estoppel is appropriate [the court] should con-
sider: (1) whether the issue decided in the prior
adj udi cation was identical with the issue presented in
the present action; (2) whether the prior adjudication
resulted in a judgnent on the nerits; (3) whether the
party agai nst whom col | ateral estoppel is asserted was
a party or in privity with a party to the prior adjudi-
cation; and (4) whether the party agai nst whom coll at -
eral estoppel is asserted had a full and fair opportu-
nity to litigate the issue in the prior suit. See
Bresnahan [v. May Departnment Stores Co., 726 S.W2d 327
(Mo. Banc 1987)] at 330; Salida School District R32-J v.
Morrison, 732 P.2d 1160 (Col o. 1987).

See al so McDani el v. Stanmbaugh, 1997 Tenn. App. LEXI S 255.

It seems quite clear that the first three requirenents
enunerated in Murris, supra, have been nmet. The fourth, however,
is open to question as to whether, under the particular circum
stances and facts of this case, the plaintiff had a full and fair
opportunity to litigate the issue under consideration here. W
are of the opinion that the evidence and the inferences that may

be drawn therefromare sufficient to create an issue for the jury.

14



Not hi ng i n this opinion should be taken as an indi cation that
the conviction for reckless driving is either void or voidable.?®
On that issue, we decline to express any opinion. W have
recounted the facts as reflected in the record of this case only,
solely for the purposes of nmaking a determ nation based upon the
I nformation available to us, as to whether; (1) the plaintiff
should be allowed to explain an inconsistency, or that the
statenment was nmade inadvertently, inconsiderately or by m stake,
or; (2) The plaintiff had a full and fair opportunity to litigate
t he i ssue of reckless driving (and the necessary correl ative i ssue
of who was driving) in the prior litigation. Further, we do not
mean to inply in any manner that the guilty plea is not conpetent
evi dence on the issue of who was driving the vehicle in question.
If admitted as evidence as an adm ssion, judicial or otherw se,
pursuant to Rule 803(1.2), Tennessee Rul es of Evidence, it is not
concl usi ve unl ess otherw se provided by statute or another rule.

See Advi sory Conmi ssion Comments relating to Rule 803(1.2).

In conclusion, we hold that, as the record in this case now
stands, a jury issue has been established and that a directed

verdi ct was inprovidently granted.

SWe are aware of the general rule that a plea of guilty waives all non-juris-
di cti onal defects, procedural defects, and constitutional infirmties. Ellison v.
State, 549 S.W2d 691 (Tenn.Cr. App. 1976). We discuss the possible infirmties in
the warrant for the sole purpose of aiding in ascertaining whether the plaintiff
here had an opportunity to litigate the issue which is at the heart of this appeal.
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The judgnent of the trial court directing a verdict for the
defendant is reversed. This case is renmanded to the trial court
for such other and further action as may be required in conformty

with this opinion. Costs on appeal are assessed to the appell ee.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVI LLE

DELPH A M GREENVAN, ANDERSON ClI RCU T

C. A NO 03A01-9709-CV-00404
Pl ai ntiff-Appell ant
VS.
HON. JAMES B. SCOTT, JR
JUDGE
BYRON HUTCHI NS,
Def endant - Appel | ee

REVERSED AND REMANDED
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This appeal cane on to be heard upon the record from the
Circuit Court of Anderson County, briefs and argunent of counsel.
Upon consideration thereof, this Court is of the opinion that
there was reversible error in the trial court.

The judgnment of the trial court directing a verdict for the
defendant is reversed. This case is remanded to the trial court
for such other and further action as nmay be required in conformty

with this opinion. Costs on appeal are assessed to the appell ee.

PER CURI AM



