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OPINION

appeal ed to the Circuit Court where a complaint was filed stating more details of transactions

involving the transfer of ownership of two automobiles, a Honda and a Chevrolet.

are affiliated with the dealers and participate in transactions of the dealers and the profits

therefrom.

This suit was filed in General Sessions Court to collect a dishonored check, but was

The Trial Court entered summary judgment against defendant who appeal ed.

The parties are corporations which are licensed automobile dealers. Licensed salesmen

The following are applicable stautes regulating automobile ded ers and salesparsons:

T.C.A. 8§ 55-17-102(16) reads as fdlows:

Motor vehicle sal esperson means any person not excluded by
subdivision (17) employed by alicensed motor vehicledea er
who is engaged in the business of effecting or attempting to
effect the sale or purchase of motor vehicles owned by some
other person to residents of the state of Tennessee, for which
service someform of remuneration is expected, whether it be
designated as a salary, fee, commission, rental or otherwise,
and regardless of whether such remuneration is paid by the
buyer, sdller or athird party.

T.C.A. 8855-17-110(d) & (€) provide:

(d) No motor vehicle sdesperson shall sell or attempt to
sell any motor vehiclefor any motor vehicle dealer unlessthe
motor vehicle salesperson is employed by the motor vehicle
dealer having an interest in the sale of the motor vehicle.



(e No person licensed hereunder shall give, pay or inany
manner compensate any other personfor servicesrendered as
a motor vehicle salesperson without first engaging or
employing such person in the capacity of a motor vehicle
sal esperson.

T.C.A. 8855-17-113 ( ¢) & (h) provide:

(¢) Every motor vehicle salesperson, factory
representative or distributor representative shall have such
licensein such person’ s possession when engaged in business
and shall display it upon request. The name of the employer
of the motor vehicle salesperson, factory representative or
distributor representative shall appear on the face of the
license.

(h) When a motor vehicle salesperson desires to change
employment from one deal erto another, that sd esperson must
submit such person’s license to the commission for

endorsement of change of employer prior to agan engaging
in business as a salesperson

T.C.A. 8§55-17-109(8)(1) provides:
It isunlawful for any person to engage in businessas,
or serve in the capacity of, or act as a manufacturer,
distributor, factory branch, distributor branch, factory
representative, distributor representative, motor vehicle
dealer, motor vehicle salesperson or automobile auction
without first obtaining alicense as required in this chapter.
Inthepresent case, NevilleNea wasthe partici pating sal esperson li censed and connected
withthedefendant, Auto Buyers, Inc. and Bill Robertswasthelicensed participating sal esperson

connected with plaintiff, Car Connection, Inc.. Theplaintiff and defendant are licensed dealers

under the above gatutes.

The terms of the agreements between the licensed corporations and the subject
salespersons are not clearly shown by this record which is abreviated by designation. The
deposition of Bill Roberts identifies a written contract between himself and the corporate
plaintiff as exhibit 10. However, this exhibit was not designated for inclusion in the record on
appeal. The oral testimony is conflicting as to the terms of the contracts between the corporate

parties and their affiliated sal espersons.



In October, 1995, Roberts agreed to sell and Neal agreed to buy the Chevrolet for
$14,500.00 and the Hondafor $11,150.00. Robertssigned for plaintiff onthetitletransfers, and
Neal signed the invoicesrepresentingthe sale. Bothvehicles were delivered to defendant; and,
on November 7, 1995, defendant issued a check to plaintiff for $25,650.00, the price of the two

vehicles.

Thereafter, defendant decided that the price of the Hondawastoo high, stopped payment
on both checks and returned the vehicles to the premises of plaintiff. After effortsto collect the

check failed, plaintiff sold both vehicles at auction for atotal of $18,575.00.

The affidavitsintroduced by the parties show without disputethat the corporate parties
permit the two named sal espersons to engage in buying and selling vehicles in the “wholesale
market”, that is, sales between deal ers, and that the corporate parties*” finance” such transactions
by advancing the fundsto purchase the vehicles, and retaining possession of thevehicle and the

title certificate of the purchased vehicles to secure the loan.

The record contains two invoices on the printed forms of corporate plaintiff showing
sales of 21992 Chevrolet, priced at $14,500.00 and a 1991 Honda, priced at $11,150.00, to the
corporatedefendant, and dated October 5, 1995. Thesignature“N. Neal” appearsin the spaces

marked for “Buyer or Transfereg’s Signature” on the invoices.

On November 15, 1995, payment of defendant’s $25,650.00 check was refused by the
bank on which drawn with the notation “ Stop Payment.” Thetwo vehicleswerereturned to the

premises of the corporate plaintiff.

On January 23, 1996, the corporate plaintiff sued the corporate defendant in General

Sessions Court for breach of contract claiming $7198.00 damages.



On appeal to the Circuit Court, the corporate plaintiff filed an “amended complaint”

alleging the above recited fects.

The corporate defendant filed an answer containing the following defenses:

. Neville Neal isnot an employee of Auto Buyers, Inc.

. Defendant demands strict proof of the position of Bill Robertsand the activities
of Neville Neal.

. Defendant denies that it purchased the vehicles in question.

. Defendant admitsissuance and stoppage of payment of the check because Neville

agreed to pay too much for the vehicles and asserts that it “furnished inventory

financing” to Neal.

Plaintiff moved for summaryjudgment supported by affidavits of the above stated facts.
Defendant’ s response relies upon the samefacts, except that it characterizes the transaction as

one between Nedl and Robertsin which defendant was only the financing agency.

The Tria Court granted summary judgment without a memorandum opinion.

On appeal, the corporate defendant states the issues as follows:

1 Whether or not Neville Neal was the agent of the
Appellant.

2. Whether or not the Appellee suffered any damages as
aresult of the Appellant’ s alleged breach of contract.

3. Whether or not there are genuine issues of material
fact that render summary judgment inappropriate.



Appellantinsiststhat inaddition to hisactivitiesin buying and selling vehiclesbelonging
to appellant, Neville Neal engaged in buyingand selling vehiclesinthewholesale market for his
own account, and that in the subject transactions, Neal was dealing for himself and not for

appellant.

Appellant further insiststhat it assisted Neal in hiswholesale speculation by “financing
his deals,” that it loaned Neal the money to buy vehicles for himself and secured the loan by

holding the title certificate and possession of the vehicle.

There istestimony supporting this course of dealing; but the existence of such a course

of dealing does not affect the liability of defendant corporation upon its dishonored check.

T.C.A. 8§ 47-3-414(p) provides:

If an unaccepted draft isdishonored, the drawer isobligated to

pay the draft in accordance with its terms at the time it was

issued. . ..
A check is adraft. The signer of the check is the drawer. The chedk was given for avalid
consideration without any fraud or misrepresentation. The check was dishonored upon the
instruction of the defendant-drawer. Therefore, thedefendant-drawer is unconditionally liable

to the plaintiff-holder upon the check. Any question of “who loses’ must be resolved between

appellant and its salesperson under the terms of their business relationship.

The defense of Mr. Nea’s independent speculation is ineffective because such
speculation in the wholesale market by a salesperson is not authorized by the salesperson’s

license and isthereforeillegd.

Since the plaintiff-sdler saw fit to mitigate the liability of the defendant upon its
dishonored check, the deducdion of the proceads of such sale from the amount due upon the

dishonored check was proper.



The judgment of the Trial Court isaffirmed. Costsof this appeal are taxed against the

appellant and its surety. The cause is remanded to the Trial Court for further necessary

proceedings.
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