COURT OF APPEALS OF TENNESS

AT KNOXVI LLE ) FILED

April 29, 1998

Cecil Crowson, Jr.
I lerk
HAM LTON (“('IJI\IAI'RPe ate Court Cler

ELI ZABETH BRI GHT

and THOVAS C. BRI GHT, 11| 03A01-9708- CV- 00377
Plaintiffs-Appellants
HON. SAMUEL H. PAYNE,
JUDGE

SPAGHETTI WAREHOUSE, | NC.

N N N N N N N N N N N N

Def endant - Appel | ee AFFI RVED AND REMANDED

ROGER W DI CKSON OF CHATTANOOGA FOR APPELLANT

F. FERBER TRACY OF CHATTANOOGA FCOR APPELLEE

OP1 NI ON

Goddard, P.J.

El i zabeth Bright and Thomas C. Bright, 111, appeal the
di sm ssal of their case fromthe Circuit Court of Hamlton
County. The Brights filed their |awsuit on August 11, 1995,
claimng, i1te¢r tlit, that Spaghetti Warehouse, Inc., had
fraudulently induced themto forma corporation and purchase a
Spaghetti Warehouse franchise. The Brights requested relief in

the form of damages not to exceed $2.5 million, the trebling of



actual damages in accordance with the Texas Deceptive Trade
Practices — Consuner Protection Act, and attorney fees plus court

costs and costs of coll ection.

Spaghetti Warehouse filed a notion to dismss or stay
t he proceedi ngs pending the outcone of an arbitration claimin
Dal | as, Texas. On January 3, 1996, the G rcuit Court granted the
notion to stay the proceedings. An award was rendered by the
arbitrators, denying all relief sought by the Brights’
corporation. Spaghetti WArehouse then filed a notion to confirm
the Arbitration Award and to dismss the Crcuit Court action.
The Honorabl e Samuel H. Payne granted both the notion to confirm
and to dismss on June 10, 1997. The Brights have filed this

appeal contesting that decision.

El i zabeth Bright, a real estate devel oper, began her
rel ationship with Spaghetti Warehouse in 1990 hel ping | ocate
proposed restaurant sites. In 1991, Spaghetti Warehouse sent
Ms. Bright pronotional docunments regarding the Spaghetti
War ehouse franchising program Ms. Bright had no experience in
restaurant operations or managenent and it was proposed by Ken
Vaughn, Vice-President of Franchising and Purchasing for
Spaghetti Warehouse, that she act only as an investor and

possi bly assi st the nanagenent teamw th financial matters.

Spaghetti Warehouse introduced Tim Moore and Art Kapl an

to Ms. Bright as restaurant professionals that could hel p manage



a franchise if she decided to invest. The agreenent negoti ated
had the Brights giving at | east 50% of the equity ownership in
the franchise to M. Kaplan and M. Moore and contributing equity
capital of at |east $300,000. On Novenber 25, 1991, Ms. Bright
sent Spaghetti Warehouse a conpl eted franchi se application and

the franchi se fee.

In Decenber 1991 the Brights, together with M. Kapl an
and M. More, fornmed the initial franchise entity, nanmed Bright-
Moor e- Kapl an I nternational Corporation (“BMK’). M. Kaplan and
M. Moore were each given 30% ownership as the “operators” and
the Brights had 20% ownership each as the “investors.” Before
all the papers were finalized Ms. Bright clained she observed
poor judgnent and irrational behavior on the part of M. Moore.
M's. Bright expressed her concerns to M. Kaplan and stated that
she did not want to go forward with the investnent if M. Moore
was involved. The issue was resolved by renoving M. More as an
equity owner but keeping himas an enployee. Shortly thereafter,
on May 1, 1992, a new corporation was forned under the nane
Bri ght-Kapl an International Corporation (“BK’). BK was created
with the Brights owning 500 shares of stock and M. Kaplan owni ng

500 shares of stock.

BK obt ai ned construction financing and proceeded with
construction of the restaurant. On Decenber 5, 1992, the day
prior to the opening of the restaurant, Ms. Bright, after

talking with M. Kaplan and Spaghetti Warehouse, term nated M.



Moore’ s enploynent. After the opening of the restaurant Ms.
Bright clainmed that M. Kaplan then began causing problens. As a
result, in July 1993, Ms. Bright bought out M. Kaplan for
approxi mately $75,000, his contribution to BK. Ms. Bright
clainmed that once M. Kaplan and M. More were renoved Spaghetti
War ehouse becane adversarial, and the restaurant operations
deteriorated. The Brights’ franchise finally closed in March

1996.

Pursuant to contract, BK and Spaghetti Warehouse had
all disputed issues heard in an arbitration proceeding in Dallas,
Texas. BK sought relief on several counts in the arbitration
proceedi ng including m srepresentation, fraudul ent inducenent,
viol ation of the Texas Deceptive Trade Practices — Consuner
Protection Act, violation of FTC Di scl osure Requirenents
Concerni ng Franchi sing, and breach of contract. The arbitration
panel unani nously found all matters in controversy in favor of

Spaghetti Warehouse denying BK any relief.

The Circuit Court action brought by the Brights, in
their individual capacity, sought relief claimng fraudul ent
i nducenment and Texas Deceptive Trade Practices — Consumner
Protection Act violations on the part of Spaghetti Warehouse.
Upon notion, as already noted, the Crcuit Court confirned the

arbitration award and dism ssed the Brights’ case.



The followng issue is presented by the Brights in this

appeal :

l. Whet her The Circuit Court Erred In Dismssing
The Plaintiffs' Lawsuit Based Upon A Decision To
Confirm A Texas Arbitration Award Pursuant To T.C. A 8§
29-5-301, 9 U S.C § 16, and Tex. Cv. Prac. & Rem Code
8§ 171.013.

The Brights first argue that the Circuit Court erred in
dismissing their lawsuit because it is a separate and distinct
action fromthe arbitration proceeding, and the arbitration award
is not applicable to their individual clains of fraudul ent
I nducenment and viol ati ons of the Texas Deceptive Trade Practices
— Consuner Protection Act. The Brights claimthat they are not
parties to the Franchi se Agreenent between BK Corporation and
Spaghetti Warehouse, and therefore are not bound by the
arbitration provision. Furthernore, the Brights claimthey were
not involved as individuals in the arbitration proceeding in
Texas and have been wongly precluded frombringing a | awsuit
based on a proceeding in which they were not individually

i nvol ved.

Even if these clains were correct they do not help the
Brights in this appeal. Collateral estoppel, which is the
principle that would bind the Brights to the arbitration
deci sion, does not require that the parties be the same, but only
that the parties be privies. tirorisor v blovofiele boiliing

Prduestries, Tre., 435 F.2d 1192 (6th Cr.1970). Therefore,



whet her the Brights were parties to the arbitration agreenent or
proceeding is irrelevant as long as they were privies under the

doctrine of collateral estoppel.

The Brights argue that coll ateral estoppel does not
apply in this case. There are four factors that are relevant in
determ ning the application of collateral estoppel: (1) whether
the issues in the prior proceeding are the sane as the issues
presented in the present action, (2) whether the prior proceeding
resulted in a judgnent on the nmerits, (3) whether the party in
the present action was a party or in privity with a party to the
present proceeding, and (4) whether there was full and fair
opportunity to litigate the issue in the prior litigation.
byrris v bererdt bpparel, Inc., 832 S.W2d 563 (Tenn. App. 1991).

We shall | ook at each factor in turn.

The Brights argue that the issues in the Crcuit Court
action are not identical to the issues adjudicated in the
arbitration proceeding. Their argunent suggests that because the
arbitration proceeding included six counts and the Grcuit Court
action only included two that this was sonehow enough to
di stinguish the issues. This is a m sqguided argunent. The
Circuit Court action sought relief for fraudul ent inducenent and
viol ations of the Texas Deceptive Trade Practices - Consuner
Protection Act. The arbitration proceedi ng adjudi cated these
same two issues as well as others. Sinply changing the packagi ng

of a claimand the nanes attached to it does not create different



issues. Turpitr t. Lire, an unreported opinion of this Court,
filed in Knoxville on August 14, 1973. 1In fact, this is exactly
the type of action that collateral estoppel is designed to
prevent. W hold the issues presented in the Brights’ |awsuit
are identical to those adjudicated in the Texas arbitration

proceedi ng.

The Brights also argue that the Texas arbitration
proceeding is not a judgnment on the nerits because no reasons
were given by the arbitration panel for denying the clains nade
by BK Corporation. The Brights cite littersyr . doifrey, 825
S.W2d 692 (Tenn.1992), to support their claim However,
lithtrsir does not hold that a reasoned decision nust be given in
order to have a judgnent on the nerits only that the issues
determ ned nust be clear fromthe record. The Award of
Arbitration states that “[t] he Panel reviewed all the evidence
and considered each claim” The docunment even specifically
stated each issue presented before the Panel and the Panel’s
deci sion on each issue. W hold that the arbitration proceedi ng

was a judgnent on the nerits.

The Brights further argue that there is no collatera
est oppel because they are not privies to the arbitration
deci sion. “The Tennessee rule holds that privity as used in the
context of rts juiitets [and coll ateral estoppel] does not
enbrace rel ati onshi ps between persons or entities, but rather to

the subject matter of the litigation.” FPiillips v, §entrd



lytors Tory., 669 S.W2d 665 (Tenn. App. 1984), citing lintrell 1.
Prroett b oberdterser to., 187 Tenn. 552, 216 S.W2d 307 (1948).
Texas | aw adheres to the same principle. [livirtr 1. Froadini)
tirtrere, Tre., 564 S.W2d 195 (Tex.Civ. App.1978). The subj ect
matter of the arbitration, which included, anong other clains,
fraudul ent i nducenent and a violation of the Texas Deceptive
Trade Practices - Consuner Protection Act, is identical to that

alleged in the Grcuit Court action.

Tennessee, as well as the majority of other
jurisdictions, has found that the application of privity is clear
when a corporation's owner or stockholders attenpt to relitigate
the sane questions litigated previously by the corporation. [t
b brrrereiel Severities Lo, 25 Tenn. App. 254, 156 S. W 2d 338
(2941); v e Shee’y Till, 132 N.E 2d 864 (N.Y.Ct.App. 1956);

Hof sommer v. Hof sonmer Excavating, Inc., 488 N.W2d 380 (N. D
1992). The Brights rely on titder v, Tity of betlintyry, 746
S.W2d 687 (Tenn.1988), for their claimthat they may bring an

i ndi vi dual action agai nst Spaghetti Warehouse as stockhol ders of
BK. “Stockhol ders may bring an action individually to recover
for an injury done directly to themdistinct fromthat incurred
by the corporation and arising out of a special duty owed to the
shar ehol ders by the wongdoer.” titit1. The injury clainmed by
the Brights is in no way distinct fromthe injury clainmed by BK
in the arbitration proceeding. Therefore, we hold the Brights’
claimthat they as sol e sharehol ders of BK Corporation were not

in privity to the Texas arbitration proceeding is without nerit.



The Brights finally argue that they have not had a ful
and fair opportunity to present their evidence and argunents on
the Gircuit Court action clainms and, thus, collateral estoppel
shoul d not apply. The Brights again argue that because BK
Corporation was the party to the arbitrati on proceedi ng, which
was initiated by Spaghetti Warehouse, they were never given an
opportunity to have their individual clains heard. Al though the
Brights may not have initiated the arbitrati on proceedi ngs, they
did participate and elected to include the sane clains as they
asserted in the Crcuit Court action. BK Corporation was given a
full and fair opportunity to pronote and defend its interest,
which are identical to the Brights’ interests as sole
sharehol ders, in the arbitration proceeding. W cannot conceive
of any evidence or argunents that would support the Brights’
clainms of fraudul ent inducenent and violation of the Texas
Deceptive Practices - Consuner Protection Act that would not have
been presented on behalf of BK Corporation in the arbitration
proceeding. The Brights had a full and fair opportunity to prove
their clains agai nst Spaghetti Warehouse through their privy, BK
Corporation, but failed in that effort. Therefore, we hold the
Brights should not be permitted to go to trial on the nmerits of

those clains a second tine.

Aside fromarguing that collateral estoppel does not
apply to this case, the Brights also argue that the Crcuit Court
erred in confirmng the Texas Arbitration Award and di sm ssing

their individual | awsuit because under Tennessee law their claim



of fraudul ent inducement should be decided by a court and not by
arbitration. The Brights do not nmake that sanme argunent,
however, for their individual claimof Texas Deceptive Trade
Practice - Consumer Protection Act violations. Therefore, we
hold that the Texas Arbitration Award concerning that issue is
bi ndi ng upon the Brights, as individuals, under the doctrine of

col | ateral estoppel as discussed above.

The only remai ning question then is whether the claim
of fraudul ent inducenment was an issue that could properly be
deci ded by the Texas arbitration proceeding. The Brights argue
t hat under Tennessee law, as set out in [ity of Plaire v Juhi
e lrrar bayes besoer., lrr., 818 S.W2d 33 (Tenn. App. 1991), the
claimof fraudul ent inducenent is an issue that should be decided
by a court, not an arbitrator. W hold the Brights’ argunent is

without nerit for several reasons.

First, (ity of tleire 1s distinguishable fromthe case
at hand. Most apparent is the fact that (ity 1f tl¢i1t 1nvolves
a broad arbitration clause that allows for enforcenent under the
prevailing arbitration |law of any court having jurisdiction. The
contract between BK Corporation and Spaghetti Wrehouse
specifically requires that all disputes be settled according to
the laws of the State of Texas. The United States Suprenme Court
has held that where the parties have agreed that their
arbitration agreenment will be governed by the laws of a

particular state then the laws of that state shall apply. [l

10



Pty Seierees v beo ot Trrstees, 489 U S, 466, 109 S.Ct. 1248
(1989). The Suprene Court held that enforcing the arbitration
under other rules would be contrary to the policies behind state
and federal arbitration |aw “because it would ‘force the parties
to arbitrate in a manner contrary to their agreenent.’” Under
Texas law it is clear that a claimof fraudul ent inducenent is
subject to arbitration. Jilr terbor teres, oo, v leley, 944

S.W2d 716 (Tex.Ct.App. 1997).

bity of bl is also distinguishable because the
plaintiff in that case filed an interlocutory appeal objecting to
t he fraudul ent inducenent claimever going to arbitration. The
ity of dleiry decision is unclear as to whether it holds that a
claimof fraudul ent inducenent can never be arbitrated in
Tennessee or just that an arbitration provision cannot require a
party to do so. Although the arbitration proceeding in this case
was initiated by Spaghetti Warehouse, the Brights never objected
to the fraudul ent inducenment claimgoing to arbitration
Therefore, even if Tennessee law did apply in this case it is

unclear that the rule in ity of tleire would apply.

In order to be clear that Texas |law applies in this
case we nust determne if the choice of |aw clause in the
contract is valid. Tennessee will honor a choice of |aw clause
If the state whose law is chosen bears a reasonable relation to
the transaction and absent a violation of the forumstate's

public policy. froets braphivs v teitelbery terris, 874 S.W2d

11



15 (Tenn. App. 1993). Spaghetti Warehouse is a Texas Corporation
and a majority of the contractual negotiations took place in
Texas so there is no doubt Texas bears a reasonable relation to
the transaction. Furthernore, we are not inclined to hold that
allowing a claimof fraudulent inducenent to be arbitrated is in
viol ation of Tennessee’s public policy. See titel tiride f
btvide, oo, v Thittir, an unreported opinion of this Court
filed in Knoxville on July 25, 1991 (Nevada | aw enforcing
ganbl i ng debt was not seen to violate Tennessee public policy).

Therefore, we hold the choice of |law provision is valid.

Under the valid choice of |aw provision, Texas law is
to apply to any and all controversies between Spaghetti Warehouse
and BK Corporation. Texas |aw provides that clains of fraudul ent
i nducenent are subject to arbitration. The arbitration
proceeding allowed a full and fair opportunity for the issues
involved in this case to be litigated. Under the doctrine of
coll ateral estoppel and the public policy of judicial econony the

Brights are bound by the Texas Arbitration Award.

For the reasons stated above, the judgnment of the
Circuit Court confirmng the Texas Arbitration Award and
dismssing the Brights' case is affirmed and the cause remanded
for collection of costs below. Costs of appeal are adjudged

agai nst the Brights and their surety.
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Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charles D. Susano, Jr., J.
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