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OP1 NI ON

Goddard, P.J.

The origin of this appeal was a suit for divorce
brought by Jinmmy R Norman against his wife, Patricia Norman, who
ultimately filed a counter-conpl aint against Jimmy R and a
third-party conplaint against their son, Janes G egory Norman,
Jimry R's present wife, Candy Holt Nornman, and Jinmy R 's
not her, Enma Jane Norman. The judgnent entered granted Patricia
a divorce fromJdimry R, divided the parties' personal property,
decl ared a $150, 000 prom ssory note--executed by Jimy R and
Patricia in favor of Enma Jane and secured by a deed of trust--
unenforceable as to Patricia, voided the trust deed which
conveyed property ultimately awarded Patricia by the Trial Court,
granted Patricia $300 per nonth and placed a lien on real
property owned by Jimmy R and Candy Holt to secure paynent of

the alinony.

Al'l of the Normans, except Patricia, appeal, raising

the foll ow ng issues:

Our use of the nanmes of the parties should not be construed as
lack of respect, but rather is for ease of reference.
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Jimy R
1. Did the Court properly set aside the divorce.

2. Did the Court properly set aside the property
settl enment agreenent.

James G eqory

The property conveyed by the appellant, JAMES
GREGORY NORMVAN to CANDY HOLT ( NORMAN) under general
warranty deed should not be nade subject to lien in
favor of PATRICI A NORVAN to secure the paynent of
alinmony by JIMW R NORMAN. This woul d cause the
appel l ant, JAMES GREGORY NORMAN, to be responsible to
CANDY HOLT (NORMAN) under the general warranties
contained in his deed to her.

The property conveyed to the appellant, JAMES
GREGORY NORMAN, by PATRI CI A NORMAN and JI MW R. NORMAN
shoul d not be subjected to a greater share of the One
hundred fifty thousand ($150, 000. 00) dollars note by
the nodification of note as to PATRI CI A NORVAN and the
deed of trust to other property.

The Court erred in not granting his Mtion for
Summary Judgenent, for it was undi sputed that he had
done nothing to either conceal assets or do any thing
el se inproperly as to PATRI Cl A NORVAN.

Candy Hol t ( Nor man)

1. Did the Court properly inpose a lien to
secure the paynent by JIMW R NORMAN of alinony upon
the property conveyed to the appellant, CANDY HOLT
(NORMAN), by JAMES GREGORY NORMVAN by deed dat ed
February 12, 1993, of record in Deed Book G 7, page 279
whi ch had been conveyed to JAMES GREGORY NORMAN by deed
of JIMW R NORMAN and w fe, PATRI Cl A NORMAN dat ed
January 3, 1991, of record in Deed Book Z-6, page 220
of the Register's Ofice of Fentress County.

Initially a non-contested divorce was granted Jimy R., which was
| ater set aside upon the Trial Court's sustaining Patricia' s Rule 60 notion.



2. Did the Court err in denying the appellant,
CANDY HOLT (NORMAN), Mdtion for Sumrmary Judgenent based
upon the deposition of PATRI CI A NORMAN wher ei n when
asked "What has Candy Holt Norman done to conceal
assets?" Her reply was "I know of nothing.” (Tr. Vol.
IV, page 85, line 15, Exhibit of the deposition of
PATRI CI A NORMVAN, taken July 21, 1994, page 21, line
10.)

Emma Jane Nor nan

1. The Court erred in nodifying the note and
deed of trust executed by the appellee, PATRI C A
NORMAN, and the appellant, JIMW R NORMAN, payable to
EMVA JANE NORMAN

2. The Court erred in not granting her Mtion
for Sunmary Judgenent, for it was undi sputed that she

had done nothing to either conceal assets or do any
thing else inproperly as to PATRI CI A NORVAN

The original petition for divorce was filed by Jimy R
on Decenber 21, 1992. Although the parties were residents of
Fentress County, it was filed in Canpbell County to avoid adverse
publicity. The decree, dated Decenber 16, incorporated a
property settlement agreenent al so dated Decenber 16. It
recited that the hearing was held on Decenber 8, and was filed on

Decenber 21, the same date as the petition.

On July 23, 1993, Patricia filed a Rule 60 notion
seeking to set aside the divorce decree and property settl enment
i ncorporated therein, previously entered. On Septenber 25, 1993,
the Trial Court granted Patricia s Rule 60 notion and restored

the parties to their prior marital status.



Thereafter, the case was tried before a jury to
determ ne which party was entitled to a divorce, resulting in a
jury verdict in favor of Patricia. Thereafter, the Court
resolved all remaining issues, including division of property,
alimony and liability of Patricia as to a $150,000 note held by

Enma Jane.

We deemit appropriate to first address certain issues
rai sed by Patricia. She first argues that because this was a
jury trial and Jirmmy R did not file a notion for a newtrial he
may not prevail as to the issues he propounds. The fallacy of
this argunent, however, is that it was a jury trial only as to
the fault of the parties insofar as the divorce was concerned and

not as to the matters raised by Jimy R

Patricia also contends that it was necessary for Jinmmy
R to file a notice of appeal within the prescribed tine after
entry of the judgnent granting the Rule 60 notion. W do not
perceive this to be a final order as to all issues, and for that
reason also reject this contention. W note parenthetically that
if the Rule 60 notion had been denied, it would have been a final

judgment, requiring entry of a notice of appeal within 30 days.

Patricia next contends that because there was no
transcript of the hearing concerning the Rule 60 notion filed
with the record, an issue as to the validity of the Court's

action may not be entertained. It does not appear fromthe



record that any oral evidence was introduced at the hearing but,
rather, only argunents of counsel and the affidavit filed by
Patricia. In light of this we deemit appropriate to address the

I ssues raised by Jimmy R

As to his first issue, as we have already noted, the
original hearing on the divorce was held on Decenber 8, 1992,
and the decree signed by the Judge on Decenber 16, both being
prior to the filing of the petition for divorce on Decenber 21.
W conclude the Trial Court properly granted the Rule 60 insofar
as setting aside the divorce in that there were no pl eadi ngs
filed or case pending when the hearing was held and the divorce
decree signed. It seens to us that as a general rule orderly
procedure requires a pending case before a valid decree may be

si gned.

As to the issue regarding the property settlenment, it
Is clear fromits specific terns that it was not intended to be a

final agreement but, rather, a "tentative" one:

14. The parties agree that this Agreenent of this
date is a tentative agreenent in that they agree that
the same mght be nodified in light of the
af orenenti oned tax consequences.

As to the issues raised by the other Appellants, James
Gregory, Candy Holt and Enmma Jane, the Court inplicitly found
that they, along with Jimmy R, had practiced a fraud on Patricia

by various conveyances of property which resulted in the property



ultimately decreed to her being subject to a $150, 000 deed of
trust, while that ultimately received by Jimmy R being free of
this indebtedness. It also appears that the $150,000 clained to
be owed Emma Jane was in fact never |oaned by her to Jimmy R and
Patricia and that fromthe date of the all eged | oan, Decenber 13,
1991, no paynent had ever been made as to either principal or

i nt er est .

The Trial Court's inplicit finding of fraud is gl eaned

fromhis use of the follow ng | anguage:

This matter arises out of a Petition for divorce filed
by Ji mmy Norman against Patricia Norman. The Defendant
filed an answer and a cross action for divorce and
requested a jury. The jury returned a special verdict
and held that the cross conplainant was entitled to a
di vorce. The Court therefore grants a divorce to
Patricia Nornman agai nst the cross defendant.

The parties shortly before the divorce entered into a
property settlenent and nade several deeds nost all of
which didn't correlate with the property settl enent.

It appears that the cross conpl ai nant si gned any

I nstrument which was presented to her. It is the
hol di ng of the court that the cross conpl ai nant take
the residence of the parties along with the store
property. The parties executed a deed of trust to the
above property along with the oil conpany property to
secure the original petitioners nother for $150, 000. 00.
The court voids this trust deed in so far as it applies
to the above nentioned residence and store property.
The court vests the interest of Patricia Norman out of
the oil conpany property and the other property owned
by the parti es.

The cross conplainant at the tine of the hearing
testified that she had a malignancy and was under goi ng
chenot herapy and only able to work a |limted anount.

It is the holding of the court that she is entitled to
alinony in the anount of $300.00 per nonth. To secure
t he paynent of the sane, the cross conplainant is
secured by a second nortgage on the husband's and his
present wfe who is a third party defendant.



Each party will pay their own attorney and the court
costs are taxed to the husband.

The evi dence does not preponderate against the Trial
Judge's findings as to fraud, and the validity of the $150, 000
I ndebt edness. Consequently, he was justified in fashioning the
property settlenent as he did, as well as inposing a lien on the
property titled in the name of Jimmy R and Candy Holt to secure

paynent of the alinony awarded to Patricia.

Finally, we have not overl ooked the assertion of Janes
Gregory, Candy and Emma Jane that in Patricia' s discovery
deposition she did not contend that they had been guilty of any
wrongdoi ng. Her deposition, however, was taken in connection
with a nmotion for summary judgnment and before she was apprised of

all the facts surrounding the various transfers.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedings, if any, as nmay be necessary. Costs of appeal are
adj udged against Jimmy R, Janes G egory, Candy Holt and Emma

Jane and their sureties.

Houston M Goddard, P.J.

CONCUR:



Charles D. Susano, Jr., J.

WlliamH Inman, Sr.J.



