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This is a divorce case. Following a bench trial, the
| oner court took the parties’ issues under advisenent. A week
later, the court filed its nenorandum opinion. It subsequently
entered a final judgment, which awarded the parties joint custody
of their three children; designated Carolyn Drake Martin (“Wfe”)
as the residential custodian during the school year and Donal d
Wayne Martin (“Husband”) as the residential custodian during the
sumer nont hs; established co-parenting tinmes for each parent;
awarded Wfe nonthly child support of $1,000, but reduced the
support to $250 per nonth during the sumer nonths; and denied
Wfe' s request for alinony and attorney’'s fees. Wfe appeal ed,
arguing that she shoul d have been awarded sol e custody, and that
t he co-parenting tinmes should be changed. She al so contends that
the trial court erred in failing to award her rehabilitative
alinony and in failing to grant her request that Husband pay her
attorney’s fees. By a separate issue, Husband al so chal |l enges
the co-parenting tinmes. |In addition, he contends that the trial

court did not properly calculate child support.

Backgr ound

Wfe filed for divorce on April 17, 1995. Follow ng a
short-lived reconciliation, Husband filed an answer and
counterclaim Both parties sought the sole custody of their
m nor children, Zachary Scott Martin (DOB: Decenber 9, 1985),
Kelly Hamin Martin (DOB: June 28, 1988), and Erin Taylor Martin
(DOB: Decenber 31, 1991). Wfe also sought alinony and her

attorney’s fees.



On February 28, 1997, the parties signed a marital
di ssolution agreenent. It was filed with the trial court the
same day. On March 10, 1997, new counsel for Husband filed a
notion to set aside the marital dissolution agreenent and asked

for perm ssion to pursue his counterclaim
This matter proceeded to trial on March 17, 1997. At
t he comencenent of the trial, the court inquired of the parties

as foll ows:

What are we arguing about in this case,
everyt hi ng?

Counsel for Husband, Ms. Pl emmobns, responded: “Custody, mainly,

Your Honor.” Counsel for Wfe did not express any di sagreenent
with his adversary’s statenent. The transcript -- sone 235 pages
in length -- bears out counsel’s statenent. There was

essentially no testinony regarding the parties’ property. At the
concl usion of the proof, and before argunent, the trial court and

counsel engaged in the foll ow ng coll oquy:

THE COURT: Now, | want you to understand one
thing. Nobody has given nme anythi ng about
property at all except for one thing, $55, 000

MR HYMAN: $58, 000. 00.

THE COURT: Well, ever what it was, the
retirenment thing.

* * *
THE COURT: Well, | amjust telling you, that
Is the only thing about property that | have

i n here.

MR HYMAN: There is a reason --



THE COURT: This is a child custody case --

MR. HYMAN: That is right. There is a couple
of reasons for that, but --

THE COURT: Ckay.
(A break was had.)

MR. HYMAN: Your Honor, please, we have got a
stipulation as to the property settlenent.
Thirty days after entry of the final judgnent
inthis case, M. Mrtin will pay $20, 000. 00
as a lunmp sumrehabilitative alinony to M.
Martin. And with that understanding, that is
the only --

THE COURT: Well, really a property -- is it a
property division?

MS. PLEMMONS: Wl --

MR. HYMAN. The personal property has already
been divided and the real estate has al ready
been equitably divided, that was sold a year
and a half ago, so that takes care of all the
property issues, | believe.

M5. PLEMMONS: It is going to be paid in ful
as soon as the order is final, so | don't
care if he wants to call it alinony, it
doesn’t matter. That is what it represents.
It is a cash paynent for her to have now
versus a QDRO on the retirenent.

THE COURT: Well, it mght be taxable if you
call it alinony, incone tax. You can call it
a property division and it won’'t be taxable.
There will be a lot of difference to her.

MR HYMAN: Well, we can call it -- that is
fine.

As noted later in this opinion, the parties al so devoted very
little attention at trial to the subject of alinmony, including

the topic of attorney’s fees.

The decree of divorce was entered April 2, 1997. After
reciting that each of the parties is entitled to a divorce on the

ground of inappropriate marital conduct, the decree provides that



“In]o alinmony should be awarded to either party, and each party

shoul d bear their own attorney’'s fees.” The court noted that

f ound

...that [Mdther] could match the inconme of

[ Father] by working full time, as he does, if
she really decided to do so, as she has a
much better education than he has.

On the subject of custody, the trial court awarded

joint custody, with an interesting preanble:

Provided the Mdther refrains fromso many

bi cycle trips and nenbership in the bike
club, then she is the best person to have
primary physical custody of the parties’

m nor children during the school year. The
Court specifically finds that because it is
going to be necessary for the nother to work
full time and to also care for the children,
t hat she woul d not have the tinme she has been
devoting in the past to her bicycle hobby,
and still be a good nother; failing this,
then the Court nost |ikely would | ook
favorably upon making a change. Accordingly,
the parties shall have Joint Custody of the
parties’ mnor children..., with the primary
custody and primary residence during the
school year being with the Mther; the Father
shal |l have the primary custody and primary
resi dence fromthe second Monday in June of
each year until the third Sunday in August of
each year. Joint Custody is defined as equal
i nput by both parties as to decision making
for the children’s general welfare, health,
education and extra-curricular activities.

The final decree then borrows, essentially verbatim sone
fourteen paragraphs fromthe marital dissolution agreenent
repudi at ed by Husband. The paragraphs are headed and/or deal
wth the follow ng subjects: the children’s I RS exenptions,

tel ephone calls to the children, the exchange of information

it



bet ween the parents, exchanges of the children, transportation
arrangenment regarding the children’s visitation, nedical

expenses, behavioral injunction, Thanksgiving, Christnmas,

Easter/ Spring break, special holidays, Mdther's Day, and Father’s
Day.

The decree, in effect, approves the parties’ property
settlenent as set forth in the marital dissolution agreenent,
with the one nodification as announced to the court regarding the

paynment of $20,000 to Wfe.

1. St andard of Revi ew

In this non-jury case, our review is de novo upon the
record of the proceedi ngs bel ow, but the record conmes to us with
a presunption of correctness that we nust honor “unless the
preponder ance of the evidence is otherwse.” Rule 13(d),
T.R A P. See also Hass v. Knighton, 676 S.W2d 554, 555
(Tenn. App. 1983). CQur search for the preponderance of the
evidence is tenpered by the principle that the trial court is in
the best position to assess the credibility of the w tnesses;
accordingly, such credibility determ nations are entitled to
great wei ght on appeal. Massengale v. Mssengale, 915 S. W 2d
818, 819 (Tenn. App. 1995); Bowran v. Bowran, 836 S.W2d 563, 566

(Tenn. App. 1991). In fact, this court has noted that

...o0n an issue which hinges on wtness
credibility, [the trial court] will not be
reversed unl ess, other than the ora

testinony of the witnesses, there is found in



the record clear, concrete and convi nci ng
evi dence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. App. 1974).



[11. Applicable Law

Cust ody determ nations by trial and appellate courts
are subject to a nunber of statutory provisions. The follow ng

| egi sl ative enactnments are pertinent to the facts of this case:

T.C.A § 36-6-101"

(a)(1) In a suit for...divorce..., where the
custody of a mnor child or mnor children is
a question, the court may...award the care,
custody and control of such child or children
to either of the parties to the suit or to
both parties in the instance of joint custody
or shared parenting, or to sone suitable
person, as the welfare and interest of the
child or children may demand, ..

(2) Except as provided in the foll ow ng
sentence, neither a preference nor a
presunption for or against joint |egal
custody, joint physical custody or sole
custody is established, but the court shal
have the w dest discretion to order a custody
arrangenment that is in the best interest of
the child. Unless the court finds by clear
and convi nci ng evidence to the contrary,
there is a presunption that joint custody is
in the best interest of a mnor child where
the parents have agreed to joint custody or
SO agree in open court at a hearing for the
pur pose of determ ning the custody of the

m nor child....

(d) It is the legislative intent that the
gender of the party seeking custody shall not
give rise to a presunption of parenta

fitness or cause a presunption in favor or
agai nst the award of custody to such party;
provi ded, that in the case of a child of
tender years, the gender of the parent may be
consi dered by the court as a factor in

determ ning custody after an exam nati on of
the fitness of each party seeking custody.

* * *

The 1997 amendnments to T.C.A. § 36-6-101 are not applicable to this
case, as they were enacted after the date of the trial below
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T.C. A § 36-6-106

In a suit for...divorce,...or in any other
proceeding requiring the court to make a

cust ody determ nation regarding a nnor
child, such determ nation shall be made upon
the basis of the best interest of the child.
The court shall consider all relevant factors
i ncluding the foll owi ng where applicabl e:

(1) The love, affection and enotional ties
exi sting between the parents and chil d;

(2) The disposition of the parents to provide
the child with food, clothing, nedical care,
education and other necessary care and the
degree to which a parent has been the primry
caregi ver;

(3) The inportance of continuity in the
child s life and the length of time the child
has lived in a stable, satisfactory

envi ronment ;

(4) The stability of the famly unit of the

parents;

(5) The nmental and physical health of the
parents;

(6) The home, school and conmunity record of
the child;

(7) The reasonabl e preference of the child if
twelve (12) years of age or older. The court
may hear the preference of a younger child
upon request. The preferences of ol der
children should normally be given greater

wei ght than those of younger children

(8) Evidence of physical or enotional abuse
to the child, to the other parent or to any
ot her person; and

(9) The character and behavi or of any ot her
person who resides in or frequents the hone
of a parent and such person’s interactions
with the child.

The paranount consideration in all custody determ nations is the
best interest of the child or children. 1d. See also Bah v.
Bah, 668 S.W2d 663, 665 (Tenn.App. 1983). A trial court has
broad di scretion in making custody and visitation decrees.

Gaskill v. Gaskill, 936 S.W2d 626, 631 (Tenn.App. 1996).
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A trial court also has broad discretion in determ ning
whet her and to what extent an award of alinony is appropriate.
See T.C.A. 8 36-5-101(a)(1). See also Loyd v. Loyd, 860 S.W2d
409, 412 (Tenn. App. 1993). In nmaking an alinony determ nation, a
court should be guided by T.C. A 8§ 36-5-101, particularly the
provisions of T.C A 8 36-5-101(d)(1). An award of attorney’s

fees is an award in the nature of alinony. Wallace v. Wall ace,

733 S.W2d 102, 110 (Tenn. App. 1987); Dover v. Dover, 821 S. W 2d

593, 595 (Tenn. App. 1991).

General |y speaking, neither a custody nor an alinony
determination will be reversed on appeal unless the record

reflects that the trial court has abused its discretion. Marm no

v. Marm no, 238 S.W2d 105, 107 (Tenn. App. 1950).

V. Analysis

A. Joint Custody

Wfe argues that the trial court erred in awarding
joint custody. She contends that the award is inappropriate for
a nunber of reasons: neither party asked for joint custody; the
parties did not agree to joint custody; the parties, because of
the aninosity between them cannot be expected to work together
as is required in a joint custody arrangenent; appellate court
deci sions of this state have generally disfavored awards of joint
custody in contested cases; Wfe was the primary caregiver; and,
finally, that the trial court “abused its discretion in
fashioning a custody and visitation order to punish...Mther for

riding her bicycle.”
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T.C.A. 8 36-6-101(a)(1) clearly and unequivocally
enpowers a court to award joint custody if “the welfare and
interest of the child or children [so] demand.” 1d. Contrary
to Wfe’'s argunent, this power is not limted to those situations
where the parties agree on joint custody. Such an agreenent is
important in that it gives rise to a statutory presunption that
joint custody is in the best interest of the children -- a
presunption that can then only be overcone by “clear and
convincing evidence.” Id. 1In the absence of such an agreenent,
and even in those cases where neither party asks for joint
custody, a court has the “w dest discretion to order a custody
arrangenent that is in the best interest of the child,” with no
“preference [or] presunption for or against joint |egal custody,
joint physical custody or sole custody.” T.C A 8§ 36-6-
101(a)(2). (Enphasis added.)

It is true that this court has expressed reservations
regardi ng joint custody, see Dodd v. Dodd, 737 S.W2d 286, 289-90
(Tenn. App. 1987); and Mal one v. Malone, 842 S.W2d 621, 623
(Tenn. App. 1992); however, the holdings in those cases do not
anmount, as a matter of law, to a bl anket denunciation of joint
custody arrangenents. Such a position would be at odds with the
cl ear language of T.C.A. 8§ 36-6-101(a). In the Dodd and Ml one
cases, the court held that, under the facts of those cases, the
evi dence preponderated against a finding that joint custody was
in the best interest of the subject children. Wfe reads Dodd
and Mal one too broadly. It should also be noted that T.C A 8§

36-6-101(a) has been anmended since those two decisions to nore
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clearly delineate the power of a trial court to grant joint

custody if the evidence warrants such an arrangenent.

As to Wfe's other argunments regarding the trial
court’s joint custody determ nation, they all address the real
i ssue before us on this subject: Does the evidence preponderate

agai nst an award of joint custody? W find that it does not.

The only professional who testified in this case was
John Kandil akis, a clinical psychol ogi st who holds a doctorate in
clinical psychology. Dr. Kandilakis saw the parties and their
children pursuant to an agreed order referring themfor a custody
evaluation. Dr. Kandilakis was called? as a witness on behal f of

Wfe.

Dr. Kandil akis nade the foll ow ng recomendati ons:

...essentially, | felt that both parents were
committed and enotionally capabl e of being

I nvolved in an active way with their

children, so | recomrended joint custody.

And by that | meant that they could
participate in the inportant decisions
involving their children’s lives that rel ated
to education, their religious participation
and their health and nedi cal needs, things

l'i ke that.

Q Doctor, recognizing that even with the
joint custody decree that the children under
Tennessee |aw are not split fifty/fifty --

A.  Right.

Q -- as far as their tine, did you reach a
conclusion as to which of the two parents
shoul d be designated as the primary
residential custodian?

2He testified by deposition.
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A. Yes. | recommended that during the
school year that they remain with the nother,
the nother’s place of residence, with anple
time for the father to also see the children.
Now, that has to be worked out | think in
terms of the particulars, but |I felt that

t hey should continue to have the nother’s
home as the prinmary place of residence, at

| east during the school year. During the
sutmer, | felt they could alternate, you
know, from you know, maybe split one week
with the father, one week with the nother.

The wi tness expressed sone reservations as to whether the parties
woul d cooperate with respect to their joint custody

responsi bilities, but thought that a joint custody arrangenent
shoul d be given an opportunity to work. He generally found both
parents to be fit custodi ans, but acknow edged that Wfe appeared

to have been the prinmary caregiver.

On the subject of joint custody, the trial court also
had before it the parties’ marital dissolution agreenent of
February 28, 1997, in which they had agreed on joint custody. It
is true that Husband refused to be bound by the witten agreenent
of February 28, 1997. He did so with the cormment, “I believe
everybody has an opportunity to change their mnd.” He gave no
ot her expl anation and certainly did not indicate that his
signature was obtained by fraud or |legal duress. Wile the
parties were not bound by the disavowed nmarital dissolution
agreenent, see Harbour v. Brown for Urich, 732 S.W2d 598, 599
(Tenn. 1987), the trial court could certainly consider it as
evidence of what is the appropriate custody decree in this case.
Can it be seriously argued that what the parties thought was in

their children’s best interest as of February 28, 1997, is not
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sonme evidence of the appropriate custodial arrangenent as of

March 17, 1997, the date of the hearing? W think not.

When the evidence is considered in toto, we cannot say
that it preponderates against joint custody in this case. Wile
it does appear that Wfe was the primary caregiver, this is only
one of the factors set forth in T.C A 8§ 36-6-106. W share Dr.
Kandal aki s m sgivings as to whether the parties can or, nore
inmportantly, will work together for the benefit of their
chil dren; however, their aninbsity in this case is not so severe
as to absolutely mlitate against joint custody. Hopefully, the
parties will put aside their personal differences in the past in
order to make decisions that are in the best interest of their
children in the future. As an outside entity, we can only hope

SO.

VWhile it is obvious that the trial court was concerned
about the effect of Wfe' s bicycle riding hobby on the children
-- and we will discuss this further later in this opinion -- we
can find no convincing evidence that this concern notivated the
court to award joint custody in this case. W suspect that Dr.

Kandal aki s’ testinony was the main notivating factor.

B. Alinony

Wil e alinony, including attorney’s fees, was clearly
an i ssue nmade out in the pleadings, the parties chose to spend
very little time at trial on this subject. As previously
indicated, the main focus in this case was on custody and, to a

much | esser extent, grounds for divorce. The parties spent very
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little tine on alinony-related evidence and, as earlier

I ndi cated, alnobst no tinme on the division of their property.
Wfe presented an affidavit of inconme and expenses reflecting a
nont hly net incone of $1,158.42 and antici pated expenses of

$2, 145. Her counsel asked her no questions regarding any of the
18 expense itens reflected on the affidavit. Exam nation by
opposi ng counsel and the court only focused on her nonthly gross

i ncome, which apparently fails to reflect a recent pay raise.

Husband al so presented an affidavit touching on his
i ncome and expenses. Excluding an anticipated child support
expense of $935, his expenses are reflected as being $2,408. 16;
but this figure includes an expense item of $700 that Husband
admtted he is not currently paying. Hs affidavit reflects a
nonthly net incone of $2,378.05. Qher than the questionable
$700 item none of the expense itens shown on his affidavit were

inquired into by either counsel.

Wfe testified that she had paid her attorney a fee of

$7,500 and court reporters’ charges of $50.

W cannot say, fromthe neager evidence before us, that
t he evi dence preponderates against the trial court’s
determ nation that Wfe was not entitled to alinony, including
attorney’s fees. Wfe is enployed; her income, wthout her
recent pay raise, but coupled with Husband’ s child support
paynent of $1,000 per nonth, gives her a nonthly net incone of
approxi mately $2,158.42. Husband is left with $1,378.05 in

incone to pay his essentially unchall enged expenses of $1, 808. 16.
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Wfe testified that she wanted to open a day care center, but
gave no details. The trial court was inpressed by the fact that
Wfe has a degree in elenentary educati on and hence the ability
to earn nore than she is currently earning. She presently drives
a bus for, and teaches in, a headstart programin Knox County,

during nine nonths of the year. She does not work in the sunmer.

When the provisions of T.C. A 8§ 36-5-101(d) (1),
especially the factors set forth at (A) through (L), are
considered in this case, we cannot say that the evidence
preponderates against the trial court’s denial of rehabilitative
alinmony for Wfe. The trial court heard and saw the w t nesses.
It was in the best position to judge the credibility of the
parti es when they gave testinony relating to the various alinony

factors.

In view of the fact Wfe received $20,000 fromthe
property settlenment, and an undi scl osed distribution of assets
fromthe remni nder of the division of property,® we find that the
evi dence does not preponderate against the trial court’s decision
t hat Husband shoul d not be obligated to pay Wfe's fees. On the
nmeager record before us, that decision can be justified by Wfe’'s

| ack of need, Husband's inability to pay, or both.

The issues of rehabilitative alinobny and attorney’s

fees are found adverse to Wfe.

C. Co-parenting Tinme and Child Support

3The decree of divorce si nmply provides that each party will receive the
property in his/her possession, as earlier divided by them
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As previously indicated, the trial court awarded
Husband primary custody of the children “fromthe second Monday
in June of each year until the third Sunday in August of each
year.” Because of this, the court decreed that Husband s child
support obligation would decrease to $250 in the sumrer nonths.

He awarded co-parenting tinme as foll ows:

CO- PARENTI NG VI SI TATI ON:  Co- Par ent i ng
Visitation shall be as foll ows

WEEKENDS: The Fat her shall have co-parenting
time with the parties’ mnor children during
t he school year on weekends from Friday at
6:00 p.m until Sunday at 6:00 p.m, for five
weekends out of every eight; he is to present
a schedule to the Mother at |east fourteen
days prior to the exercise of any co-
parenting visitation period.

SUMMER WEEKENDS: During the nonths of June,
July and August, the Mdther shall have co-
parenting visitation with the parties’ m nor
chil dren each weekend during said sunmer
nont hs, except for two weekends which shal
be reserved to the Father for his vacation
period. The Mdther shall al so have an
addi ti onal vacation period of one full 7-day
week for a vacation tinme. Each party wll
provide to the other at least thirty day
notice of the tinme they desire for their week
| ong vacati on peri ods.

Husband contends that his increased tine with the children
dictates that he should pay less child support. He relies upon
the Suprenme Court decision of Jones v. Jones, 930 S.W2d 541
(Tenn. 1996), and the unreported decision of this court in the
case of Casteel v. Casteel, 1997 W. 414401 (Tenn. App., July 24,
1997), application for perm ssion to appeal pending. Both
parties conplain about their co-parenting tines. Wfe seeks

reversal of the trial court’s co-parenting schene, while Husband

17



urges us to maintain his five-out-of-eight-weekends entitlenent,
but suggests that the children should reside primarily with him

during the school year

Husband was given visitation with his children five out
of every eight weekends during the school year despite his
testinony that he has to work on sone weekend days. On the other
hand, Wfe's tinme with the children on weekends during the school
year is |limted to three out of every ei ght weekends even though

she testified that she does not work any weekend days.

Husband was given residential custody of the children
during the summer nonths even though he testified that he plans
to be off fromwork in the sunmer for only three weeks. On the
ot her hand, Wfe's time with the children in the sumer under the
court’s judgnent will be imted despite the fact she does not

wor k during the sumrer nonths.

Weekends during the school year and the sumrer period,
W ll be inportant tinmes for the parent-child relationship in this
case because the children are not in school during these periods.
This is in contrast to the Monday - Friday time frame during the
school year when the bulk of the children’s tinme is devoted to
their schooling. Wiile Wfe is the residential custodian of the
children during this tinme, her involvenent with themis |[imted
by their school schedule and her work schedule. The court’s
decrees regardi ng weekend and sunmer visitation, while appearing
to be fair, actually give Husband a di sproportionate share of the

children's free tine.
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We find that the evidence preponderates against the
trial court’s decision on co-parenting tinmes and the physical
custody of the children in the summer. W vacate so nuch of
par agraph 4 of the decree of divorce as provides that the primary
custody and primary residence of the children shall be as

foll ows:

...with the primary custody and prinmary

resi dence during the school year being with
the Mot her; the Father shall have the primary
custody and primary residence fromthe second
Monday in June of each year until the third
Sunday in August of each year.

In lieu of the vacated portion of the decree, we find and hold
that the primary custody and prinmary residence of the children
shall be with Wfe throughout the year. W hasten to add that
our decision should not be read as a bl anket condemmati on of
splitting custody between the school year and the sunmer nonths.
In sone cases it may well be the appropriate judgnent; we sinply

hold that it is not appropriate in this case.

In addition, we vacate that portion of the trial
court’s decree regarding co-parenting visitation, weekends, and
sumer weekends as earlier quoted in this opinion. In lieu of
t he vacated portion, we substitute the follow ng provision from

the parties’ marital dissolution agreenent:

CO PARENTI NG The Fat her shall have
reasonabl e and |iberal co-parenting
visitation privileges wth the parties’ m nor
children at such tinmes to include, but shal
not be limted to, the foll ow ng schedul e:

19



WEEKENDS: The Fat her shall have co-parenting
time with the parties’ mnor children on

al ternating weekends, begi nning on Friday at
7:00 p.m until Sunday at 7:00 p.m \Wenever
school is in session (in the district where
the mnor children reside) then the Father
shall pick up the parties’ mnor children
directly fromschool (at dism ssal) on

Fri days, and shall ensure the children’'s
return to school (on tinme) on the follow ng
Monday (or Tuesday, if the Monday is a school
hol i day). Begi nning on Septenber 1, 1997,
then the Father shall be allowed to keep the
children until school begins on Tuesday
(whil e ensuring that they go to school on
Mondays) .

WEEKDAYS: the Father shall have co-parenting
time with the parties’ mnor children on

al ternate Wednesdays from6:00 p.m to 9:00
p. m

* * *

SUMMERS: The Fat her shall have co-parenting
time with the parties’ mnor children for a
peri od of six weeks each summer, to be taken
in two three-week segnents, with the Mot her
havi ng the parties’ mnor children during the
period between the two three-week segnents
for a period of at |east 14 consecutive days.
The Father shall notify the Mther by the
first day of May of each year as to the tine
duri ng which he wi shes to exercise his sumrer
co-parenting tine.

Again, we recognize that the parties are not bound by the marital
di ssol uti on agreenent; however, we believe that the above
provisions are in the best interest of the children and nore in
keeping with the work and school schedul es of the parties and

their children.

On the subject of the Wfe's bicycle hobby, we find
that the evidence preponderates against the trial court’s finding
and holding on this subject, as expressed in the divorce decree.

The ol dest child testified that his nother had never |eft the
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children alone to go bike riding. Certainly, there was no
evidence that the children had been adversely affected by this
whol esone activity. It is true that a neighbor testified that,
on nunerous occasions, she saw Wfe | eave with her bicycle
strapped to her car and that she did not return until after
mdnight. It was the witness’ opinion that she had | eft the
children “hone al one” on these occasions in order to pursue her
bi cycl e hobby. This testinony flies in the face of the son’'s
testinmony and is contrary to Wfe's testinony. Even
acknow edging the trial court’s favored position with respect to
credibility, we cannot ignore the son’s testinony. He had
absolutely no incentive to lie; in fact, he testified that he
| oved both of his parents and expressed no preference as to the
parent with whom he lived. Accordingly, we hereby vacate so much
of the divorce decree as provides as follows:

Provided the Mdther refrains fromso many

bi cycle trips and nenbership in the bike

club, then she is the best person to have

primary physical custody of the parties’

m nor children during the school year. The

Court specifically finds that because it is

going to be necessary for the nother to work

full time and to also care for the children,

that she woul d not have the time she has been

devoting in the past to her bicycle hobby,

and still be a good nother; failing this,

then the Court nost |ikely would | ook

favorably upon maki ng a change.

In view of our holding on primary custody in the
summer, we vacate so nuch of the trial court’s decree as reduces
Husband’ s child support obligation in the nonths of June through

August to $250. Husband will pay child support of $1,000 per

nont h, January through Decenber
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Except as nodified by this opinion, the decree of
divorce is affirmed. This case is remanded to the trial court
for the entry of an order nenorializing the changes set forth

herein. Costs on appeal are taxed half to each party.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.
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