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In this post-divorce case, John D. Lockridge (husband) appeal s

the trial

educat i onal

court's judgnment ordering him to pay $16,021.70 in

expenses incurred by his former wfe, Janet Wse



Lockridge (wi fe), pursuant to a contractual agreenent between them
made shortly before the divorce. The husband al so appeals the
trial court's award of attorney's fees to the wife in the anount of
$20, 552. 57. W affirm the trial court's judgnment in part and

reverse in part.

The parties were granted a divorce on August 30, 1993. The
final judgnent for divorce incorporated the parties' nmarital
di ssolution agreenment (MDA), which determned the division of
marital property, alinmony and child custody issues. Regar di ng

child custody, the MDA provides:

The parties shall have joint custody of the two
m nor children of the parties and they, by agreenent, fix
as the residential custodian the Husband for the school
years of 1993-94, 1994-95. The Wfe shall be attending
the University of Vanderbilt during that period of tine
and no child support shall be paid to the husband ..
Visitations with the Wfe shall be done by agreenent and
shal | be done cooperatively between t he Husband and W fe.
It is hereby referenced that the parties have been
separated since Septenber 28, 1992 and all visitations
have been done by agreenent and the parties have shared
equal tinme to the present wi thout incident.

The MDA does not state which party is to be the primary
residential custodian after the school year 1994-95, nor does it

determne visitation rights after that tine.

On July 21, 1995, shortly after the end of the 1994-95 school
year, the husband filed a petition seeking an injunction prohibit-

ing the wife "frominterfering with the residential custody of

2



[ husband] on a tenporary basis,"” and requesting that he "be mde
the permanent residential custodian until further Oder of the
Court." The filing of that petition was the genesis of the present

action and controversy. The Chancellor granted the injunction ex

parte.*

On Septenber 14, 1995, the wife filed a notion to dissolve the
ex parte injunction and set an interimvisitation schedule for the
parties with their two m nor daughters. On Novenber 16, 1995, the
wfe filed a petition for an order requiring the husband to pay her
educati onal expenses at Vanderbilt, based on an agreenent between
the parties dated August 11, 1993. That agreenent, which was

styled "Contract"” and signed by the husband, provides as follows:

I, the undersigned, do prom se to do the follow ng
with regard to col |l ege expenses for Janet W Lockri dge:

The Husband shal |l pay the costs of tuition and books
and i nci dental fees at Vanderbilt University for a period
of six (6) consecutive senesters beginning with the Fall
senmester of 1993. The Wfe shall apply for all schol ar-
shi ps, grants and ot her sources of revenue which do not
have to be repaid in order to defray the costs of these
expenses. The Wfe pledges to exhaust every effort in
connection with the defrayal of these costs and in this
connection it is referenced that she has received a
$7,400 schol arship for the year 1993 and 1994 with the
possibility that she can earn additional schol arships
over the six semesters. . .The Wfe shall furnish
what ever printouts showi ng credits and anmounts due upon
request by the Husband. This obligation shall cease at
the end of the sixth senester, or upon the remarri age of
the Wfe, the death of the Wfe, or her resignation or
w t hdrawal as a student from Vanderbilt University.

1Thereafter, t he chancell or sua sponte recused hinmsel f and the Honorabl e John
A. Turnbull was designated to hear the remmi nder of the case.
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Thi s agreenent was not a part of the MDA and was not i ncorpo-

rated into the final judgnent for divorce.

On Novenber 28, 1995, the wife filed a petition for contenpt
al l eging that the husband was in willful violation of a provision
of the MDA requiring him to nmaintain certain levels of life

I nsur ance.

On January 16, 1996, the husband filed a petition for child
support and a "notion for recovery of alinony” which alleged that
the wife had been living wth her boyfriend since August 1, 1993,
and arguing that he was entitled to recovery of the alinony he had

pai d during that tinme.

After a hearing on February 16, 1996, the trial court issued
an order dissolving the ex parte injunction by agreenent and

setting an interimschedule of visitation for the wfe.

On February 29, 1996, the wfe filed an answer to the
husband's petition for <child support, and a counter-petition
alleging that it would be in the mnor childrens' best interest for
her to be the residential custodian, and requesting residentia

cust ody.

On May 1, 1996, the court entered an agreed order which

reflected that the parties had resol ved, by agreenent, the matters



I n controversy respecting custody and visitation. Also on May 1,
a hearing was held regarding the unresol ved i ssues except for the

matter of attorney's fees.

At the hearing, the husband argued that the wife had not
applied for all the scholarships available to her and had not
ot herwi se "exhaust[ed] every effort in connection with the defrayal
of [educational expense]," and she had, therefore, not conplied
with a condition precedent in the contract, thereby relieving him
of his obligation to pay her educational expenses. He also argued
that she had de facto withdrawn from the university because she

received two "inconplete" grades in her final senester.

The wife testified that she had in fact applied for all
schol arshi ps available in her field. The trial court, specifically
accredited her testinony and found that the wife had satisfied the
agreenent's requirenent and that she had exhausted every effort to
defray her educational expenses. The court also found that
receiving two "inconpletes,” which were | ater made up and changed
to regul ar course grades, did not constitute a withdrawal fromthe
university within the contenpl ati on of the contract. Regarding the
husband' s notion for recovery of alinony, the court held it was not

wel | -grounded in either law or fact. Recovery was deni ed.

The husband's first issue is "did the trial court err in

awardi ng a noney judgnment to the wife on her contract claimfor



educati onal expenses when her proof failed to show satisfaction of
certain conditions precedent?" As noted above, the trial court
accredited the wife's testinony that she had applied for every
avai l abl e scholarship. "On an issue which hinges on wtness
credibility, [the trial court] wll not be reversed unless, other
than the oral testinony of the witnesses, there is found in the
record clear, concrete and convincing evidence to the contrary."

Tennessee Valley Kaolin v. Perry,, 490 (Tenn. App. 1974). W defer

tothe trial court's determnation of credibility and find that the
evidence clearly does not preponderate against such a finding

Addi tionally, the husband offered no proof of the existence of a
schol arshi p, or other neans to defray educati onal costs, avail able
to the wife for which she did not apply. W find no nerit in the

appellant's first issue.

The husband next charges that the court erred in awarding
attorney's fees to the wife, and also that the fees prayed for and
awar ded were excessive under the circunstances. He argues that
there is no proper | egal basis for awarding attorney's fees inthis

case.

In this regard, the followi ng applicable sections of the
Tennessee Code Annot ated provide:
P L berrre bor vyt vperer vt vt
N N N N
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(1) The court may, in its discretion, at any tine
pending the suit, wupon notion and after notice and
heari ng, make any order that nay be proper to conpel a
spouse to pay any suns necessary for the support and
mai nt enance of the other spouse and to enabl e such spouse
to prosecute or defend the suit and to provide for the
cust ody and support of the mnor children of the parties
during the pendency of the suit, and to nmake ot her orders
as it deens appropriate. Spousal support may include
expenses of job training and education. |In making any
order under this subsection, the court shall consider the
fi nanci al needs of each spouse and the children, and the
financial ability of each spouse to neet those needs and
to prosecute or defend the suit.

Piod- it b brreevent b bevrer ber o lbivery vk vt

(c) The plaintiff spouse nay recover from the
def endant spouse, and the spouse or other person to whom
the custody of the child, or children, is awarded may
recover fromthe other spouse reasonable attorney fees
incurred in enforcing any decree for alinmony and/or child
support, or in regard to any suit or action concerning
t he adj udi cation of the custody or the change of custody
of any child, or children, of the parties, both upon the
original divorce hearing and at any subsequent heari ng,
whi ch fees may be fixed and all owed by the court, before
whom such action or proceeding is pending, in the
di scretion of such court.

Clearly the above statutes provide authority for an award of
attorney's fees with respect to all of the matters in controversy
except the educational expense agreenent issue since they all
i nvolve either custody and visitation issues, child support,
al i nony, or the enforcenent of the parties’ MDA. Consequently, we

hold the trial court had a proper legal basis for awarding

attorney's fees for work perforned regarding these issues.

As to the propriety of the fee award, the trial court found

that all of the work perforned was reasonable and necessary to
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properly address the nultiple issues of the case. "The trial court
Is vested with discretionin mtters of the all owance of attorney's
fees, and this Court will not interfere except upon a show ng of an

abuse of that discretion." Threadqgill v. Threadqgill, 740 S.W 2d

419, 426 (Tenn. App. 1987); Kincaid v. Kincaid, 912 S.W2d 140, 144

(Tenn. App. 1995). The court also made a specific finding of
financial need on the wife's part, and an ability to pay on the
part of the husband. W find no abuse of discretion, and that the
evi dence does not preponderate agai nst the award of attorney's fees
attributable to custody and visitation issues, child support,

alimony, or the enforcenent of the parties' MDA

The issue of whether the award of fees for work done on the
i ssue of the wife's recovery of her educational expenses under the
parties' agreenment presents another question. The husband cites
the well-established rule that "[g]enerally, attorney's fees are
not recoverable in the absence of a statute or contract specifi-

cally providing for such recovery." Kultura, Inc. v. Southern

Leasing Corp., 923 S.W2d 536, 540 (Tenn. 1996); Ezell v. G aves,

807 S.W2d 700 (Tenn. App. 1990). State ex rel. Or v. Thomas, 585

S.W2d 606, 607 (Tenn. 1979); Carter v. Virginia Sur. Co., 216

S.W2d 324, 328 (Tenn. 1948).

We are of the opinion that under this general rule, attorney's
fees should not have been awarded for services rendered on the

educati onal expense issue. In Penland v. Penland, 521 S.W2d 222




(Tenn. 1975), a case somewhat simlar to the present one, the
appel lant wife sought to enforce the provision of the parties

agreenent incorporated into the divorce decree which stated: "[t] he
husband shall assune liability for all future educational expenses
of the children beyond high school |evel." Id. at 223. The
husband argued that no | egal obligation existed for the support of
a child after age eighteen, and that he was not obliged to pay for

his children's post high school education. 1d.

The Suprenme Court found that the provision at issue was "a
contractual obligation outside the scope of the legal duty of
support during mnority, and retained its contractual nature,
al though incorporated in the final decree of divorce" and,
therefore, that it was enforceable. 1d. at 224-5. The court then
hel d, "[h]aving determ ned that the obligation is contractual and
not a statutory duty of child support, it follows that no attorney

fees can be awarded." 1d.

In the case at bar, the self-styled "contract” was executed
separately from the MDA and was not incorporated into the fina
judgnment for divorce. Thus, we are of the opinion that the
husband's obligation to pay the wife's educational expenses was
contractual in nature, and since no provision for attorney's fees
was i ncluded in the agreenent, attorney's fees cannot be awarded to

the wi fe under these circunstances.



The judgnent of the trial court awarding attorney's fees for
work perforned regarding the wife's recovery of her educationa
expenses under the contract is reversed and vacated. The court's
judgment in all other respects is affirnmed, and this case is
remanded to the trial court for a recal culation of attorney's fees
in a manner consistent with this opinion. Costs on appeal are

assessed to the appellant.

Don T. McMurray, Judge
CONCUR:

Her schel P. Franks, Judge

WIlliamH |nman, Senior Judge
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IN THE COURT OF APPEALS
AT KNOXVI LLE

JOHN D. LOCKRI DGE, ) KNOX CHANCERY
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)
)
)
)
)
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This appeal cane on to be heard upon the record from the
Chancery Court of Knox County, briefs and argunment of counsel
Upon consi deration thereof, this Court is of opinion that there was
sonme reversible error in the trial court.

The judgnent of the trial court awarding attorney's fees for
work perforned regarding the wfe's recovery of her educationa
expenses under the contract is reversed and vacated. The court's
judgnment in all other respects is affirned, and this case is

remanded to the trial court for a recal culation of attorney's fees



in a manner consistent with this opinion. Costs on appeal are

assessed to the appel |l ant.
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