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OP1 NI ON

McMurray, J.

The plaintiffs instituted this action agai nst Ham | ton County
(defendant) charging that the defendant was negligent in
mai ntai ning Levi Road in that the county all owed shrubbery to grow
along the right-of-way of Levi Road which inpaired the vision of
persons entering upon the roadway from adjacent properties. No
roadway intersection was involved in the accident. The m nor
plaintiff, Kohn Ashnore, entered upon Levi Road from the | awn of
property owned by a M. Sands. After a bench trial the trial
court entered judgnent in favor of the defendant. It is fromthis
judgnent that the plaintiffs' appeal. W affirmthe judgnent of

the trial court.

The defendant filed an answer to the conplaint relying upon
the provisions of the Governnental Tort Liability Act, T.C A 88
29-20-101, et seqg., (GILA). In this respect, the defendant asserts
that the claimagainst it falls within the "di scretionary function"
exception to the renoval of governnmental inmunity by the GTLA
Additionally the defendant asserted negligence on the part of the
mnor plaintiff and that he had assuned the risk and that the
proxi mate cause of the accident was the negligence of M. Sanders.
Def endant further avers that the parents of the mnor plaintiff
were guilty of negligence in failing to properly supervise the
actions of the mnor child. In an anmendnent to the answer, the
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def endant asserted the defense of "accord and sati sfaction" to the
extent that any releases and settlenments have been nade by the

plaintiffs as to any other parties.

The m nor plaintiff, Kohn Ashnore, was ei ght years of age at
the tinme of the accident and was seriously injured in a collision
between a bicycle being ridden by him and an autonobile being
driven by Charles Sanders, Jr.? The mnor plaintiff was
tenporarily rendered a virtual quadriplegic, however, at the tine

of the trial he was able to wal k and to use his upper extremties.

The plaintiff, Kohn Ashnore, was riding his bicycle on a
mssion to find his lost dog, Oreo. He saw the dog on the west
side of Levi Road. At the tinme he saw his dog, the mnor plaintiff
was on his bicycle and upon the property of M. Robert Sands, which
is located on the east side of Levi Road. At the sane tine, M.
Sanders was traveling south on Levi Road. The hedge about which
the plaintiffs conplain was | ocated on the east side of Levi Road
and on the sanme side of the road where the mnor plaintiff entered
t he roadway. The hedge was in front of a part of the property
owned by M. Sands which he had inherited from his nother, but
ended at a point near the beginning of M. Sands' front lawn. M.
Sands' front yard was separated fromthe | and he had acquired from
his nmother by a fence line. 1t was near the end of the hedge row

and near the intersection of the hedge row and fence |ine that the

'sanders is not a party to this action. The plaintiffs have settled their
clai magainst him



m nor plaintiff rode his bicycle onto Levi Road. There is no
evidence in the record that the mnor plaintiff stopped before
entering upon Levi Road. There was no driveway | ocated near where
the mnor plaintiff entered the road. M. Sands' driveway was
| ocat ed some distance north of the spot where the mnor plaintiff

entered the roadway.

The case was tried without a jury. At the conclusion of the
evi dence and after argunents of counsel, the trial court found that
the "plaintiffs did not carry their burden of proof and that the
evi dence does not preponderate in favor of the plaintiffs ... ."

Judgnment was entered accordingly.

The plaintiffs present the follow ng issues for our review

1. Whet her the honorable trial court erred in failing
to find that the defendant county had a duty of
care to maintain its right-of-way to ensure an
unobstructed view of the road where the defendant
had both actual know edge and constructive notice
of the obstruction.

2. VWhet her the honorable trial court erred in failing
to apply conparative negligence to a negligence
claimarising and tried after the effective date of
the McIntyre decision.

3. Whet her the honorable trial court erred in hol ding
that negligence per se barred recovery under
conparative fault.

4. Whet her the honorable trial court erred in failing
to conpare the actions of the plaintiff mnor child
to the reasonabl e and prudent actions of a child of
conpar abl e age and experi ence.



The appellee also raises two issues. The disposition of the
plaintiffs' issues will also dispose of the appellee's issues.

Therefore, there is no reason to treat them separately.

Qur standard of review is de novo upon the record, with a
presunption of correctness of the findings of fact by the tria
court. Unl ess the evidence otherw se preponderates against the
findings, we nust affirm absent an error of law. See Rule 13(d),
Tennessee Rules of Appellate Procedure. If the plaintiff 1is
entitled to a judgnent, appellate courts have a duty to render
judgnments which the lower court should have rendered. See e.q.,

Tooney v. Atyoe, et al, 32 S W 254 (Tenn. 1895), and Perry v.

Carter, 219 S . W2d 905 (Tenn. 1949). See also Rule 36(a),
Tennessee Rul es of Appellate Procedure. Thus it is incunbent upon
us to make a conplete reviewof the record and nade a determ nation
of whet her the evidence preponderates against the findings of the

trial court.

W will first note that all of the issues raised are couched
as questions of law rather than fact. CQut duty in deciding the
i ssues is to determ ne whether the court msapplied the lawto the
facts as he found them to be, provided the evidence does not
preponderate against the trial court's findings of fact. 1In the
trial court's judgnment, we are faced with two findings, either of
which is sufficient to entitle the defendant to a judgnent if
properly supported by the evidence. They are: (1) that the matter

of the hedges creating a defective roadway which could result in
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injury to persons using the road was not foreseeable; and (2) that
the existence of the hedge was not a proxinmate or |egal cause of

the injuries to the mnor plaintiff.

The only eye witnesses to the accident were M. Sanders, the
driver of the vehicle, and the mnor plaintiff, Kohn Ashnore. M.
Sanders, the driver of the car, did not testify. O her w tness
testified that they heard the collision but did not actually see
the event. Kohn did testify, however, he was not asked and he did
not state whether he stopped before entering upon the roadway. He
identified the path he followed from M. Sands property onto the
roadway as stated above, i.e., near the end of the hedge row and

near the intersection of the hedge row and fence |ine.

The trial court's decision announced from the bench was not
I ncorporated into the final judgnent. |In the decision announced
fromthe bench the court nade express findings "that this is not an
unsafe roadway, that the matter of hedges being there was not
foreseeable or a proximte or | egal cause of this injury.” Unless
the evidence preponderates against these findings, the result

reached by the trial court is correct and we nust affirm

An exam nation of stipul ated exhi bit nunber 2, while not drawn
to scal e shows that the hedge was | ocated a short di stance fromthe
roadway. The record is conpletely devoid of any evidence that the
mnor plaintiff stopped his bicycle before entering upon the

roadway from M. Sands' lawn. He sinply stated when asked if he
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coul d see through the fence row and hedge row, "I couldn't see too
much, but | coul d see ahead of ne." As noted earlier, M. Sanders,
the driver of the car which struck the mnor plaintiff, was not

called as a w tness.

Dr. Ronald B. Cox, Dean of the College of Engineering at the
Uni versity of Tennessee at Chattanooga, was called and testified as
an expert witness for the plaintiffs. He was questioned by the
attorney for the plaintiff as to what he had reviewed to prepare

for his testinony. His response was as foll ows:

There were a nunber of things that were done,
docunents that were reviewed, including the officer's

accident report. | also had the benefit of observing
sone photographs that were taken of the accident,
acci dent scene. | had the opportunity to review
statenents of the witnesses. | also had the opportunity

to visit the accident site, nmade personal neasurenents
and al so made ny own phot ographs there at that tine.

* * * *

I think that's essentially what | have revi ewed.

* * * *

During cross exam nation, Dr. Cox testified that he did not
talk to M. Sanders; did not see the car other than photographs of
it; he nade no effort totry totalk to M. Sanders; he didn't talk
to the mnor plaintiff, Kohn Ashnore, nor to M. Rodney Ashnore.
He estimated both on direct exam nation and cross exam nation that

Kohn was traveling about five mles per hour on his bicycle. Dr.



Cox also testified that if the young man (Kohn) had been wal ki ng or

had just stopped, then the inpact woul d not have occurred.

In a de novo revi ew, we nust nake our own i ndependent judgnent
as to whether the plaintiffs carried their burden of proving that
the hedge in question was a proximate cause of the accident and
resultant injuries. Recovery in a negligence action nmay be had by

plaintiff only if the defendant's conduct can be shown to be (1)

negl i gence, and (2) a proxi mate cause of the injury. See Lancaster

v. Montesi, 216 Tenn. 50, 390 S.W2d 217 (1965).

"The term 'proximte cause' is not defined within the
Governnental Tort Liability Act, Tennessee Code Annotated 8
29-20-101, et seq. (1995 Supp.), and therefore the Court nust rely
upon the definitions of the term otherwise provided in the |aw
Proxi mate cause has been defined to be 'a cause which in natura
and continued sequence produces the injury and w thout which the

injury would not have occurred. Alessio v. Crook, 633 S.wW2d 770,

776 (Tenn. Ct. App. 1982) perm app. denied." Crumey v. Gty of

Snyrna, 1997 Tenn. App. Lexis 45 (Tenn. App. 1997).

One's first inquiry, in analyzing a situation such
as is before us, is whether the all eged acts of defendant
were a cause in fact of the injury. If that inquiry
shows that defendant's conduct, in point of fact was not
a factor in causing plaintiff's danage, that ends the
matter.

Tennessee Trailways, Inc., v. Ervin, 438 S.W2d 733 (Tenn. 1969),
citing Lancaster v. Mntesi, supra.




In Roberts v. Robertson County Bd. of Education, 692 S.W2d

863, (Tenn. App. 1985), this court made the foll owi ng observati ons:

The final el enent of proof in a negligence actionis
the issue of causation. This is the ultinmate question.
Lancaster v. Mntesi, 216 Tenn. 50, 56, 390 S.W2d 217,
220 (1965). A defendant in a negligence action cannot be
found liable unless it has been determned that his
conduct was the proximate cause of the plaintiff's
injuries. Wiile the proxinmate cause concept has been
descri bed in many ways, the Tennessee Suprene Court has
descri bed proxi mate causati on as:

[t] hat act or om ssion which i nmmedi ately causes or
fails to prevent the injury; an act or om ssion
occurring or concurring with another which, if it
had not happened, the injury would not have been

inflicted. (Cting Tennessee Trailways, Inc. V.
Ervin, 222 Tenn. 523, 528, 438 S.w2d 733, 735
(1969)).

Roberts v. Robertson County Bd. of Education, at page 871

I n reachi ng our i ndependent judgnent, we recognize that there

may be nore than one proxi mate cause of an accident. See Benson v.

Tennessee Valley Elec. Coop., 868 S.W2d 630 (Tenn. App. 1993) and

Tennessee Trailways, Inc., supra. Looking to the totality of the

evidence and the failure of the record to disclose whether the
m nor plaintiff, Kohn Ashnore, stopped before entering upon the
roadway, and the testinony of Dr. Cox that the accident would not
had have happened if he had stopped, we concur with the finding of
the trial court that the plaintiffs failed to neet their burden of
proving that even if the failure of the defendant to properly
mai ntai n the hedge on the right-of-way of Levi Road was negl i gence,
that the defendant's negligence was not a proximte cause of the

accident and resultant injuries. W are persuaded that the



proxi mat e causes of the accident were the negligence per se of M.
Sanders in exceeding the posted speed |imt and the failure of the
m nor plaintiff, Kohn Ashnore, to stop before entering the roadway.
Qur finding that the hedge was not a proximate or |egal cause of

the accident and resultant injuries renders all other issues noot.

Accordingly, we affirmthe judgnent of the trial court. Costs
of this appeal are assessed to the plaintiffs and this case is

remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Ham lton County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The judgnment of the trial court is affirnmed. Costs of this
appeal are assessed to the plaintiffs and this case is renmanded to

the trial court.

PER CURI AM



