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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  c a s e  a r i s e s  out  of  a  t r a gi c  mot or  s c oot e r  a c c i de nt  i n

whi c h Ni c k Shor t e r ,  t he  t hi r t e e n ye a r  ol d s on of  t he  pl a i nt i f f s ,



1Du s t y  i s  n o t  a  p a r t y  t o  t h i s  a c t i o n .

2No  i s s u e  i s  r a i s e d  o n  a p p e a l  r e g a r d i n g  t h e  n e g l i g e n t  ma i n t e n a n c e  o f  t h e

v e h i c l e .
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wa s  ki l l e d.   The  pl a i nt i f f s  s ue d t he  pa r e nt s  of  Ni c k ' s  f r i e nd Dus t y

Mc Ma nus ,  who ha d dr i ve n t he  s c oot e r  t o  Ni c k ' s  hous e .  Dus t y a l l owe d

Ni c k t o  r i de  t he  s c oot e r .   Ni c k wa s  i nvol ve d i n  a n a c c i de nt  whi c h

r e s ul t e d i n  hi s  de a t h.   Pl a i nt i f f s  s e e k da ma ge s  f r om Dus t y ' s

pa r e nt s  a l l e gi ng t ha t  t he  de f e nda nt s  a r e  l i a bl e  unde r  t he  t he or i e s

of  ne gl i ge nt  e nt r us t me nt ,  ne gl i ge nt  s upe r vi s i on,  ne gl i ge nt

ma i nt e na nc e  of  t he  ve hi c l e  a nd ne gl i ge nc e  pe r  s e . 1  The  de f e nda nt s

move d f or  s umma r y j udgme nt  whi c h wa s  gr a nt e d by t he  t r i a l  c our t .

Thi s  a ppe a l  r e s ul t e d. 2  We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

Pl a i nt i f f s  r a i s e  t he  f ol l owi ng i s s ue s  on a ppe a l  whi c h a r e

t a ke n ve r ba t i m f r om t he i r  br i e f :

1 . Whe t he r  a  l e ga l  dut y e xi s t s  t o  a  ne i ghbor hood c hi l d
unde r  t he  t he or i e s  of  Ne gl i ge nt  Ent r us t me nt ,  Ne gl i -
ge nt  Supe r vi s i on,  or  Ne gl i ge nc e  pe r  s e ?

2. Whe t he r  [ t he ]  de a t h of  Pl a i nt i f f s '  s on wa s  r e a s on-
a bl y f or e s e e a bl e ?

3. Whe t he r  Summa r y J udgme nt  wa s  a ppr opr i a t e  f or  De f e n-
da nt s  i n  [ a ]  Ne gl i ge nc e  Ac t i on?

The  a ppe l l a nt s '  i s s ue s  a r e  s t a t e d s ome wha t  a bs t r a c t l y ,

howe ve r ,  we  wi l l  a ddr e s s  t he m a s  t he y a ppl y t o  t he  c i r c ums t a nc e s  of

t hi s  c a s e .   We  wi l l  f i r s t  l ook t o  t he  pr opr i e t y of  s umma r y

j udgme nt s  i n  ne gl i ge nc e  a c t i ons .   I t  i s  now we l l - s e t t l e d t ha t

s umma r y j udgme nt s  a r e  a ppr opr i a t e  i n  ne gl i ge nc e  a c t i ons  whe n t he
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r e qui r e me nt s  of  Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  ha ve

be e n me t .

The  Supr e me  Cour t  i ni t i a l l y  e xpr e s s e d s ome  r e l uc -
t a nc e  c onc e r ni ng t he  us e  of  s umma r y j udgme nt s  i n  ne gl i -
ge nc e  c a s e s .  Bowma n v.  He na r d,  547 S. W. 2d 527,  530 ( Te nn.
1977) .  Howe ve r ,  i t  ha s  now he l d une qui voc a l l y  t ha t
s umma r y j udgme nt s  a r e  not  di s f a vor e d pr oc e dur a l  de vi c e s
a nd t ha t  t he y ma y be  us e d t o  c onc l ude  a ny c a s e  t ha t  c a n
a nd s houl d be  r e s ol ve d on l e ga l  i s s ue s  a l one .  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) .  Thus ,  our  r ol e  on
a ppe a l  i s  not  t o  dwe l l  on t he  na t ur e  of  t he  c a us e  of
a c t i on but  r a t he r  t o  de t e r mi ne  whe t he r  t he  r e qui r e me nt s
of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n s a t i s f i e d.  Cowde n v.
Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) ;  Hi l l  v.  Ci t y of  Cha t t a nooga ,  533 S. W. 2d 311,  312
( Te nn.  App.  1975) .  

Ma ns f i e l d v.  Col oni a l  Fr e i ght  Sys . ,  862 S. W. 2d 527 ( Te nn.  App.
1993) .

We  wi l l  now t ur n our  a t t e nt i on t o  whe t he r  s umma r y j udgme nt  wa s

pr ope r  i n  t hi s  c a s e .   The  s t a nda r d of  r e vi e w of  t he  t r i a l  c our t ' s

a c t i on i n  gr a nt i ng a  mot i on f or  s umma r y j udgme nt  i s  s o we l l - s e t t l e d

t ha t  we  do not  de e m i t  ne c e s s a r y t o  s t a t e  i t  i n  t hi s  opi ni on.

FACTS

I n Augus t  of  1995,  t he  de f e nda nt s  a l l owe d t he i r  s on Dus t y t o

t r a de  hi s  f our - whe e l  a l l - t e r r a i n ve hi c l e  f or  a  Honda  Ae r o 125 mot or

s c oot e r .   The  s c oot e r  ha d a  c e r t i f i c a t e  of  t i t l e  a nd wa s  " s t r e e t

l e ga l . "  Bot h de f e nda nt s ,  Mr .  a nd Mr s .  Mc Ma nus ,  t e s t i f i e d by

de pos i t i on t ha t  t he i r  f a mi l y r ul e  wa s  t ha t  no one  wa s  t o  r i de  t he

s c oot e r  on a  publ i c  r oa d unde r  a ny c i r c ums t a nc e s ,  a nd t ha t  Dus t y

wa s  we l l  a wa r e  of  t he  r ul e .   Por t i ons  of  t he  pa r t i e s '  de pos i t i ons



4

a nd a f f i da vi t s  wi l l  be  s e t  out  i n mor e  de t a i l  l a t e r  i n  t hi s

opi ni on.

  

On Se pt e mbe r  12,  1995,  Ni c k Shor t e r  c a l l e d Dus t y  a nd

a s ke d hi m t o br i ng hi s  mot or  s c oot e r  ove r  be c a us e  he  wa nt e d t o  r i de

i t .   Bot h Dus t y a nd Mr s .  Mc Ma nus  t e s t i f i e d  t ha t  Dus t y a s ke d hi s

mot he r  i f  he  c oul d go t o  t he  Shor t e r s '  hous e .   She  de c l i ne d t o  gi ve

pe r mi s s i on be c a us e  t he  t r i p  e nt a i l e d dr i vi ng on publ i c  r oa ds  i n

c ont r a ve nt i on of  t he  f a mi l y r ul e .    Mr s .  Mc Ma nus  s t a t e d t ha t  a f t e r

s he  t ol d Dus t y no,  i t  wa s  he r  unde r s t a ndi ng t ha t  he  wa s  j us t  goi ng

t o r i de  on t he i r  pr ope r t y a s  he  of t e n di d.   Howe ve r ,  Dus t y

di s r e ga r de d hi s  mot he r ' s  di r e c t i ve  a nd we nt  ove r  t o  t he  pl a i nt i f f s '

r e s i de nc e .

 

Dus t y t e s t i f i e d t ha t  Mr s .  Shor t e r  wa s  a t  t he  hous e  whe n he

a r r i ve d but  t ha t  s he  l e f t  s hor t l y  t he r e a f t e r .   She  t ol d t he  boys

not  t o  r i de  t he i r  ve hi c l e s  un t i l  Mr .  Shor t e r  got  home .   Dus t y

s t a t e d t ha t  he  a s s ume d s he  me a nt  by t hi s  r e ma r k t ha t  Ni c k wa s  not

t o r i de  hi s  f our - whe e l e r  unt i l  h i s  da d wa s  t he r e .   Bot h of  t he

pl a i nt i f f s  t e s t i f i e d i n t he i r  a f f i da vi t s  t ha t  Ni c k wa s  s t r i c t l y

f or bi dde n t o  r i de  a ny t wo- whe e l e d mot or i z e d ve hi c l e s .    

Mr .  Shor t e r  a r r i ve d a bout  f i ve  mi nut e s  a f t e r  Mr s .  Shor t e r  l e f t

t he  hous e .   He  t e s t i f i e d t ha t  " a t  no t i me  ha d I  gi ve n pe r mi s s i on t o

my s on Ni c k t o  r i de  t he  Mc Ma nus  mot or  s c oot e r "  a nd t ha t  he  wa s

una wa r e  t ha t  Dus t y ha d l e t  Ni c k r i de  unt i l  i t  ha d a l r e a dy ha ppe ne d.

Dus t y s t a t e d t ha t  Ni c k a s ke d hi m i f  he  c oul d r i de  t he  s c oot e r ,  a nd
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he  s a i d ye s ,  a nd wa t c he d Ni c k r i de  i t  down t he  r oa d a nd ba c k.   On

t hi s  f i r s t  t r i p,  Dus t y  s a i d Ni c k wa s  on t he  s c oot e r  " a bout  one

mi nut e "  a nd t ha t  he  ne ve r  l e f t  h i s  s i gh t .   Dus t y t e s t i f i e d t ha t

Ni c k ha d ne ve r  r i dde n t he  s c oot e r  be f or e .

Af t e r  t he  f i r s t  r i de ,  t he  t wo boys  we nt  i ns i de  f or  a  s hor t

t i me  a nd Dus t y got  r e a dy t o  l e a ve  be c a us e  i t  wa s  a ppr oa c hi ng t i me

f or  f oot ba l l  pr a c t i c e .   At  t hi s  poi nt ,  Dus t y t e s t i f i e d t ha t  t he

f ol l owi ng c onve r s a t i on oc c ur r e d:

[ Ni c k]  s a i d,  l e t  me  r i de  your  s c oot e r  a ga i n.   I
s a i d,  no.   You c a n s ome  ot he r  t i me ,  a nd he  s a i d,  we l l ,
oka y a nd bye ,  a nd I  wa s  wa l ki ng out .   I  wa s  f i xi ng t o
l e a ve ,  a nd he  c a me  out  t he r e  a nd ke pt  on be ggi ng,  s o I
s a i d,  a l l  r i ght .  

Dus t y t ol d Ni c k t o  " go whe r e  he  di d t he  f i r s t  t i me , "  but  t hi s

t i me ,  " he  ke pt  on goi ng. "   Ni c k dr ove  t he  s c oot e r  out  of  Dus t y ' s

s i ght ,  a nd a f t e r  a  f e w mi nut e s ,  Dus t y  we nt  i ns i de  t o t e l l  Mr .

Shor t e r  wha t  wa s  goi ng on.   The y got  i n  Mr .  Shor t e r ' s  t r uc k t o  l ook

f or  Ni c k.

The  c i r c ums t a nc e s  of  t he  f a t a l  a c c i de nt  a r e  not  c l e a r  f r om t he

r e c or d.  The  pl a i nt i f f s  i n  t he i r  br i e f ,  wi t hout  a  c i t a t i on t o t he

r e c or d,  s t a t e  t ha t  " t he  Pl a i nt i f f s '  t h i r t e e n- ye a r - ol d s on wa s

ki l l e d a f t e r  l os i ng c ont r ol  of  t he  c yc l e ,  a nd s t r i ki ng a  pi c kup

t r uc k a c r os s  t he  c e nt e r  l i ne  of  t he  r oa dwa y. "  The  dr i ve r  of  t he

ot he r  ve hi c l e  ha s  ne ve r  be e n a  pa r t y  t o  t hi s  l a ws ui t .

DI SCUSSI ON
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We  wi l l  f i r s t  e xa mi ne  t he  que s t i on of  " ne gl i ge nt  e nt r us t me nt . "

" The r e  a r e  f our  e l e me nt s  i n  a  c l a i m f or  ne gl i ge nt  e nt r us t me nt :  ( 1)

a n e nt r us t me nt  of  a  c ha t t e l ,  ( 2)  t o  a  pe r s on i nc ompe t e nt  t o  us e  i t ,

( 3)  wi t h knowl e dge  t ha t  t he  pe r s on i s  i nc ompe t e nt ,  a nd ( 4)  t ha t  i s

t he  pr oxi ma t e  c a us e  of  i nj ur y or  da ma ge  t o  a not he r . "  Ni c hol s  v .

At ni p,  844 S. W. 2d 655,  659 ( Te nn.  App.  1992) .   

As s umi ng,  wi t hout  de c i di ng,  t ha t  t he  f i r s t  t hr e e  e l e me nt s  of

ne gl i ge nt  e nt r us t me nt  ha ve  be e n e s t a bl i s he d,  t he  c r i t i c a l  a nd

de t e r mi na t i ve  que s t i on i s  t ha t  of  " pr oxi ma t e  c a us e . "   Our  Supr e me

Cour t  ha s  c a r e f ul l y  e s t a bl i s he d t he  a na l ys i s  t o  be  us e d f or

de t e r mi ni ng whe t he r  pr oxi ma t e  c a us e  e xi s t s .

*      *      *      *

. . .  Our  opi ni ons  ha ve  r e c ogni z e d t ha t  pr oxi ma t e
c a us a t i on i s  t he  " ul t i ma t e  i s s ue "  i n  ne gl i ge nc e  c a s e s .
La nc a s t e r  v .  Mont e s i ,  216 Te nn.  50,  390 S. W. 2d 217,  220
( Te nn.  1965) ;  Robe r t s  v .  Robe r t s on Count y Bd.  of  Ed. ,  692
S. W. 2d 863,  871 ( Te nn.  App.  1985) .  . . .

Ta ke n a s  a  whol e ,  our  c a s e s  s ugge s t  a  t hr e e - pr onge d
t e s t  f or  pr oxi ma t e  c a us a t i on:  ( 1)  t he  t or t f e a s or ' s
c onduc t  mus t  ha ve  be e n a  " s ubs t a nt i a l  f a c t or "  i n  br i ngi ng
a bout  t he  ha r m be i ng c ompl a i ne d of ;  a nd ( 2)  t he r e  i s  no
r ul e  or  pol i c y t ha t  s houl d r e l i e ve  t he  wr ongdoe r  f r om
l i a bi l i t y  be c a us e  of  t he  ma nne r  i n  whi c h t he  ne gl i ge nc e
ha s  r e s ul t e d i n  t he  ha r m;  a nd ( 3)  t he  ha r m gi vi ng r i s e  t o
t he  a c t i on c oul d ha ve  r e a s ona bl y  be e n f or e s e e n or
a nt i c i pa t e d by a  pe r s on of  or di na r y  i n t e l l i ge nc e  a nd
pr ude nc e .   ( Ci t a t i ons  omi t t e d) .

Mc Cl e na ha n v.  Cool e y,  806 S. W. 2d 767 ( Te nn.  1991) .

We  be l i e ve  t ha t  t he  de t e r mi na t i on of  t he  i s s ue  of  ne gl i ge nt

e nt r us t me nt  r e s t s  upon t he  que s t i on of  f or e s e e a bi l i t y  on t he  pa r t
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of  t he  de f e nda nt s .   I n  Pi t t ma n v.  Upj ohn Co. ,  890 S. W. 2d 425,  428

( Te nn.  1994)  ( c i t i ng Doe  v.  Li nde r  Cons t r .  Co. ,  845 S. W. 2d 173,  177

( Te nn.  1992) )  we  f i nd t he  f ol l owi ng e xpl a na t i on of  t he  pr i nc i pl e :

   The  t e r m r e a s ona bl e  c a r e  mus t  be  gi ve n me a ni ng i n
r e l a t i on t o  t he  c i r c ums t a nc e s .  Or di na r y,  or  r e a s ona bl e ,
c a r e  i s  t o  be  e s t i ma t e d by t he  r i s k e nt a i l e d t hr ough
pr oba bl e  da nge r s  a t t e ndi ng t he  pa r t i c ul a r  s i t ua t i on a nd
i s  t o  be  c omme ns ur a t e  wi t h t he  r i s k of  i nj ur y.  The  r i s k
i nvol ve d i s  t ha t  whi c h i s  f or e s e e a bl e ;  a  r i s k i s  f or e s e e -
a bl e  i f  a  r e a s ona bl e  pe r s on c oul d f or e s e e  t he  pr oba bi l i t y
of  i t s  oc c ur r e nc e  or  i f  t he  pe r s on wa s  on not i c e  t ha t  t he
l i ke l i hood of  da nge r  t o  t he  pa r t y  t o  whom i s  owe d a  dut y
i s  pr oba bl e .   For e s e e a bi l i t y i s  t he  t e s t  of  ne gl i ge nc e .
I f  t he  i nj ur y whi c h oc c ur r e d c oul d not  ha ve  be e n r e a s on-
a bl y f or e s e e n,  t he  dut y of  c a r e  doe s  not  a r i s e ,  a nd e ve n
t hough t he  a c t  of  t he  de f e nda nt  i n  f a c t  c a us e d t he
i nj ur y,  t he r e  i s  no ne gl i ge nc e  a nd no l i a bi l i t y .  ' The
pl a i nt i f f  mus t  s how t ha t  t he  i nj ur y  wa s  a  r e a s ona bl y
f or e s e e a bl e  pr oba bi l i t y,  not  j us t  a  r e mot e  pos s i bi l i t y,
a nd t ha t  s ome  a c t i on wi t hi n t he  [ de f e nda nt ' s ]  powe r  mor e
pr oba bl y t ha n not  woul d ha ve  pr e ve nt e d t he  i nj ur y. '  . . .
The  pe r t i ne nt  que s t i on i s  whe t he r  t he r e  wa s  a ny s howi ng
f r om whi c h i t  c a n be  s a i d t ha t  t he  de f e nda nt s  r e a s ona bl y
kne w or  s houl d ha ve  known of  t he  pr oba bi l i t y  of  a n
oc c ur r e nc e  s uc h a s  t he  one  whi c h c a us e d t he  pl a i nt i f f ' s
i nj ur i e s .

The  que s t i on he r e  i s  whe t he r ,  f r om t he  undi s put e d e vi de nc e  a nd

a l l  r e a s ona bl e  i nf e r e nc e s  t o  be  dr a wn t he r e f r om,  t he  de f e nda nt s

c oul d ha ve  r e a s ona bl y f or e s e e n,  t ha t  Dus t y woul d,  i n  c ont r a ve nt i on

of  di r e c t  de ni a l  of  pe r mi s s i on t o  r i de  t he  s c oot e r  t o  t he  Shor t e r

r e s i de nc e ,  d i s r e ga r d hi s  pa r e nt s '  i ns t r uc t i ons .   Fur t he r ,  wa s  i t

r e a s ona bl y f or e s e e a bl e  t ha t  Ni c k ( t he  de c e a s e d )  woul d i n  c ont r a ve n-

t i on of  hi s  pa r e nt s '  e xpr e s s  i ns t r uc t i ons  not  t o  r i de  t he  s c oot e r ,

ne ve r t he l e s s  do s o?
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The  de pos i t i on of  t he  pl a i nt i f f ,  La r r y W.  Shor t e r ,  wa s  f i l e d

i n s uppor t  of  t he  de f e nda nt s '  mot i on f or  s umma r y j udgme nt .   I n  hi s

de pos i t i on,  Mr .  Shor t e r  wa s  a s ke d t he  f ol l owi ng que s t i ons  a nd ga ve

t he  f ol l owi ng a ns we r s :

Q. Whe n you s a w t he  mot or  s c oot e r  a nd s a w Dus t y,  di d
you s a y a nyt hi ng t o  hi m on t ha t  da y,  Se pt e mbe r
12t h,  a bout  t he  i nc i de nt  wi t h Tyl e r  Ki t t s ?

A. To Dus t y?

Q.  Ye s .

A. I  di d not .

Q. Di d you s a y a nyt hi ng t o  Dus t y on t ha t  t i me  or  a ny
ot he r  t i me  a bout  whe t he r  or  not  Ni c k wa s  t o  r i de
t he  mot or  s c oot e r .

A. Ne ve r .

Q. So t he  onl y pe r s on you ha d t ol d a nyt hi ng a bout
whe t he r  or  not  Ni c k c oul d r i de  t he  mot or  s c oot e r
wa s  Ni c k,  a nd you t ol d hi m he  wa s  not  t o  do s o.

A. Tha t  i s  t r ue .

An a f f i da vi t  of  Mr .  Shor t e r  wa s  a l s o f i l e d.   I n  t he  a f f i da vi t ,

Mr .  Shor t e r  s t a t e d:

At  no t i me  ha d I  gi ve n pe r mi s s i on f or  my s on Ni c k t o
r i de  t he  Mc Ma nus  mot or  s c oot e r .   The r e  we r e  no di s c us -
s i ons  on Se pt e mbe r  12,  1995,  or  a t  a ny ot he r  t i me ,  a bout
Ni c k be i ng a l l owe d t o  r i de  t he  mot or  s c oot e r .   I  ha d
i ns t r uc t e d Ni c k t o  ne ve r  r i de  a ny t wo whe e l e d mot or i z e d
c yc l e ,  s pe c i f i c a l l y  i nc l udi ng t he  Mc Ma nus  mot or  s c oot e r .

The  de pos i t i on of  t he  pl a i nt i f f ,  J a ne t  Shor t e r  wa s  a l s o f i l e d

i n s uppor t  of  t he  de f e nda nt s '  mot i on f or  s umma r y j udgme nt .   I n  he r
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de pos i t i on,  s he  wa s  a s ke d t he  f ol l owi ng  que s t i on a nd a ns we r e d a s

i ndi c a t e d:

Q. Di d you your s e l f  e ve r  ha ve  a ny di s c us s i ons  wi t h
Ni c k a bout  whe t he r  or  not  he  wa s  a l l owe d t o  r i de  a
mot or  s c oot e r  or  mot or c yc l e ?

A. He  wa s  a bs ol ut e l y not  t o  r i de  a  mot or c yc l e  a nd he
wa s  t ol d t ha t .

The  a f f i da vi t  of  J a ne t  Shor t e r  wa s  a l s o f i l e d i n  whi c h s he

s t a t e d:  " [ A] t  no t i me  ha d I  gi ve n pe r mi s s i on f or  my s on Ni c k t o

r i de  t he  Mc Ma nus  mot or  s c oot e r .   I  i ns t r uc t e d Ni c k not  t o  r i de  t he

Mc Ma nus  mot or  s c oot e r  on Se pt e mbe r  12,  1995,  i n  Dus t y ' s  pr e s e nc e . "

I t  i s  c l e a r  f r om t he  a bove  t e s t i mony a nd a f f i da vi t s  of  t he

pl a i nt i f f s ,  La r r y W.  Shor t e r  a nd J a ne t  Shor t e r ,  Ni c k ' s  pa r e nt s ,

t ha t  Ni c k ha d be e n e xpr e s s l y de ni e d pe r mi s s i on t o  r i de  t he  mot or

s c oot e r .   He ,  a s  di d Dus t y,  i gnor e d hi s  pa r e nt s '  i ns t r uc t i ons .

The  de pos i t i ons  of  t he  de f e nda nt s ,  Mr .  & Mr s .  Mc Ma nus  we r e

a l s o f i l e d.   The  de pos i t i on of  Mr .  Mc Ma nus  e s t a bl i s he d t ha t  he  ha d

ne ve r  gi ve n pe r mi s s i on t o  Dus t y t o  r i de  t he  s c oot e r  on publ i c

r oa ds ,  but  on t he  c ont r a r y,  ha d e xpr e s s l y f or bi dde n hi m t o do s o.

I t  a l s o e s t a bl i s he d t ha t  Dus t y on ot he r  oc c a s i ons  ha d di s obe ye d hi s

pa r e nt s  a nd wa s  dul y di s c i pl i ne d.   The  de pos i t i on of  Mr s .  Mc Ma nus

c ont a i ne d t he  f ol l owi ng que s t i ons  a nd a ns we r s :



3Du s t y  h a d  p r e v i o u s l y  o wn e d  a  " f o u r - wh e e l e r "  wh i c h  wa s  t r a d e d  f o r  t h e  mo t o r

s c o o t e r  i n v o l v e d  i n  t h i s  c a s e .
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Q. Di d you or  your  hus ba nd ha ve  a  r ul e  a bout  us i ng t he
he a dl i ght  on t he  f our - whe e l e r ? 3

A. I  don ' t  know.

Q. Di d you ha ve  a ny r ul e s  a bout  whe r e  t he  f our - whe e l e r
c oul d be  us e d or  dr i ve n?

A. Ye s ,  on our  pr ope r t y.

Q. Wha t  doe s  t ha t  i nc l ude ?

A. I  don ' t  unde r s t a nd wha t  you me a n.

Q. Wha t  do you me a n?   How do you — whe n you s a y on our
pr ope r t y,  wha t  doe s  t ha t  i nc l ude  or  i nvol ve ?

A. We  l i ve  on a  f a r m.   I t ' s  a  f a mi l y — a  bi g f a mi l y —
hi s  f a mi l y ha s  a  bi g f a r m.   Al l  t hr ough t he  woods ,
I  me a n,  t he y c a n go t hr ough t he  woods .   I  me a n i t s
j us t  a  bi g a r e a .   The y ha d pl e nt y of  s pa c e  t o  r i de .

*     *      *     *

Q. Who ma de  t he s e  r ul e s ?

A. J i m a nd I  ma de  t he  r ul e s .

*      *      *     *

Q. We  ha ve  be e n t a l ki ng — I  a s ke d f i r s t  a bout  t he
f our - whe e l e r .   Di d t he  s a me  ge ne r a l  r ul e s  a ppl y t o
t he  mot or  s c oot e r ?

A. Ye s .

Q. Wa s  i t s  us e  r e s t r i c t e d t o t he  pr ope r t y,  t he  f a r m
you ha ve  de s c r i be d,  of  t he  r e l a t i ve s .

A. Ye s .

We  a r e  c ogni z a nt  of  t he  mul t i t ude  of  c a s e s  whi c h hol d t ha t

f or e s e e a bi l i t y  i s  ge ne r a l l y  a  que s t i on f or  t he  j ur y.   " . . .

f or e s e e a bi l i t y  a s  t he  ke y t o  t he  dut y i s s ue ,  i s  ge ne r a l l y  a
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que s t i on of  f a c t  f or  t he  j ur y,  unl e s s  no r e a s ona bl e  pe r s on c oul d

di s put e  t he  onl y r e a s ona bl e  out c ome .   Mc Cl e na ha n  v .  Cool e y,  806

S. W. 2d 767 ( Te nn.  1991) ;  Ci t y  of  El i z a be t ht on v.  Sl ude r ,  534 S. W. 2d

115 ( Te nn.  1976) . "   Mc Ca l l  v.  Wi l de r ,  913 S. W. 2d 150 ( Te nn.  1995) .

Unde r  a l l  t he  c i r c ums t a nc e s  of  t he  c a s e ,  we  a r e  not  pr e pa r e d

t o s a y t ha t  a  pe r s on of  or di na r y i nt e l l i ge nc e  a nd pr ude nc e  c oul d

ha ve  f or e s e e n t ha t  Dus t y woul d di s r e ga r d hi s  pa r e nt s '  e xpr e s s

i ns t r uc t i ons ,  e s pe c i a l l y  hi s  mot he r ' s  e xpr e s s  de ni a l  of  pe r mi s s i on

t o r i de  t o  t he  Shor t e r  r e s i de nc e  on t he  da t e  of  t he  a c c i de nt ,  nor

t ha t  Ni c k  woul d l i ke wi s e  di s r e ga r d hi s  pa r e nt s '  e xpr e s s  i ns t r uc -

t i ons  r e ga r di ng t wo- whe e l e d ve hi c l e s  ge ne r a l l y  a nd t he  e xpr e s s

pr ohi bi t i on t o  r i de  t he  Mc Ma nus  s c oot e r  on t he  da t e  of  t he

a c c i de nt .   We  a r e ,  t he r e f or e ,  of  t he  opi ni on t ha t  t he r e  i s  no

ge nui ne  i s s ue  of  a  ma t e r i a l  f a c t  a s  t o  t he  r e qui r e me nt  of

f or e s e e a bi l i t y a s  de f i ne d by Mc Cl e na ha n,  s upr a .   Vi e wi ng t he

e vi de nc e  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  non- movi ng pa r t y ,  t he

pl a i nt i f f s ,  we  a r e  of  t he  opi ni on t ha t  t he  undi s put e d e vi de nc e  i n

t he  r e c or d a nd a l l  r e a s ona bl e  i nf e r e nc e s  t ha t  ma y be  dr a wn

t he r e f r om e nt i t l e  t he  de f e nda nt s  t o  j udgme nt  a s  a  ma t t e r  of  l a w i n

a c c or da nc e  wi t h Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  on t he

i s s ue  of  ne gl i ge nt  e nt r us t me nt .

We  wi l l  ne xt  di s c us s  br i e f l y  t he  que s t i on of  ne gl i ge nt

s upe r vi s i on on  t he  pa r t  of  t he  de f e nda nt s .   The  l e a di ng c a s e  on

pa r e nt a l  l i a bi l i t y f or  ne gl i ge nt  s upe r vi s i on i s  Boc oc k v.  Ros e ,  373

S. W. 2d 441 ( Te nn.  1963) .   Boc oc k ma ke s  i t  c l e a r  t ha t  pa r e nt a l
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l i a bi l i t y i n  t hi s  c ont e xt  i s  by no me a ns  vi c a r i ous ,  but  i s  ba s e d on

t he  pa r e nt ' s  own ne gl i ge nc e  i n  f a i l i ng t o  pr ope r l y s upe r vi s e  hi s  or

he r  c hi l d .   The  Boc oc k  c our t  e nunc i a t e d t he  f o l l owi ng r ul e

r e ga r di ng ne gl i ge nt  s upe r vi s i on:

We  f i nd a nd s o hol d pa r e nt s  ma y be  he l d l i a bl e  f or
t he  da nge r ous  ha bi t s  of  t he i r  mi nor  c hi l dr e n c a us i ng
i nj ur i e s  a nd da ma ge s  t o  ot he r s ,  whe n,  ( 1)  t he  pa r e nt  ha s
oppor t uni t y  a nd a bi l i t y  t o  c ont r ol  t he  c hi l d ,  a nd ( 2)  t he
pa r e nt  ha s  knowl e dge ,  or  i n  t he  e xe r c i s e  of  due  c a r e
s houl d ha ve  knowl e dge ,  of  t he  c hi l d ' s  ha bi t ,  pr ope ns i t y
or  t e nde nc y t o  c ommi t  s pe c i f i c  wr ongf ul  a c t s ,  a nd ( 3)  t he
s pe c i f i c  a c t s  woul d nor ma l l y be  e xpe c t e d t o  c a us e  i nj ur y
t o ot he r s ,  a nd ( 4)  t he  pa r e nt  f a i l s  t o  e xe r c i s e  r e a s on-
a bl e  me a ns  of  c ont r ol l i ng or  r e s t r a i ni ng t he  c hi l d .

I d.  a t  445.

Boc oc k i nvol ve d c hi l dr e n who c ommi t t e d a n  i nt e nt i ona l  t or t ,

a s s a ul t  a nd ba t t e r y,  a nd t he  pa r e nt s  we r e  a l l e ge d t o  ha ve  known t he

c hi l dr e n ' s  t e nde nc y or  pr oc l i vi t y t o c ommi t  a s s a ul t  a nd ba t t e r y on

ot he r s ,  a nd f a i l e d t o  r e s t r a i n  t he m f r om doi ng s o.   I d .   We  be l i e ve

t he  di s t i nc t i on be t we e n i nt e nt i ona l  t or t s  a nd ne gl i ge nc e  i n  t hi s

c ont e xt  i s  i mpor t a nt ,  a nd t ha t  t he  Boc oc k a na l ys i s  i s  be t t e r  s ui t e d

t o c a s e s  i nvol vi ng pa r e nt a l  l i a bi l i t y f or  t he  i nt e nt i ona l  t or t s  of

t he i r  mi nor  c hi l dr e n.   The  l a ngua ge  of  t he  t hi r d e l e me nt  of  t he

t e s t ,  r e qui r i ng a  s howi ng t ha t  t he  s pe c i f i c  a c t  " woul d nor ma l l y be

e xpe c t e d t o  c a us e  i nj ur y  t o  ot he r s , "  l e nds  s uppor t  t o  t hi s

c onc l us i on.   An i nt e nt i ona l  t or t ,  s uc h a s  t he  a s s a ul t  a nd ba t t e r y

i n Boc oc k,  i s  muc h mor e  l i ke l y t o  be  t he  ki nd of  a c t  whi c h woul d

" nor ma l l y be  e xpe c t e d"  t o  c a us e  i nj ur y.
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I t  i s  a ppa r e nt  t ha t  t he  pl a i nt i f f s '  ne gl i ge nt  s upe r vi s i on

c l a i ms  woul d f a i l  e ve n unde r  a  Boc oc k a na l ys i s ,  howe ve r ,  be c a us e  i t

r e qui r e s  a  s howi ng t ha t  t he  " p a r e nt  f a i l [ e d]  t o  e xe r c i s e  r e a s ona bl e

me a ns  of  c ont r ol l i ng or  r e s t r a i ni ng t he  c hi l d. "   I n  t hi s  c a s e ,  t he

unr e f ut e d e vi de nc e  i n  t he  r e c or d i s  t ha t  on e a c h oc c a s i on t ha t  t he

de f e nda nt s  di s c ove r e d Dus t y ha d be e n on a  publ i c  r oa d i n  di s r e ga r d

of  t he i r  f a mi l y r ul e ,  t he y puni s he d hi m by t a ki ng hi s  ke ys  t o  t he

s c oot e r  a wa y f or  a t  l e a s t  a  we e k.   On t he  oc c a s i on a t  i s s ue ,  Mr s .

Mc Ma nus  t ol d Dus t y he  c oul d not  go t o  t he  Shor t e r s ,  a nd t he r e  wa s

no pa r t i c ul a r  r e a s on why s he  s houl d ha ve  s us pe c t e d he  woul d di s obe y

he r .

I t  mi ght  we l l  be  a r gue d t ha t  t he  pl a i nt i f f s  a l s o f a i l e d t o

s upe r vi s e  t he i r  c hi l d  a nd t ha t  t he i r  f a i l ur e  t o  s upe r vi s e  wa s  a

s upe r s e di ng or  i nt e r ve ni ng c a us e  of  t he  a c c i de nt .

The  i nt e r ve ni ng c a us e  doc t r i ne  i s  a  c ommon- l a w
l i a bi l i t y s hi f t i ng de vi c e .  I t  pr ovi de s  t ha t  a  ne gl i ge nt
a c t or  wi l l  be  r e l i e ve d f r om l i a bi l i t y whe n a  ne w,
i nde pe nde nt  a nd unf or s e e n c a us e  i nt e r ve ne s  t o  pr oduc e  a
r e s ul t  t ha t  c oul d not  ha ve  be e n f or e s e e n.  Gl e nn v.
Conne r ,  533 S. W. 2d 297,  301- 02 ( Te nn.  1976) ;  Br own v.
Ci t y of  Ki ngs por t ,  711 S. W. 2d 607,  609 ( Te nn.  Ct .  App.
1986) .  The  doc t r i ne  onl y a ppl i e s  whe n ( 1)  t he  i nt e r ve ni ng
a c t  wa s  s uf f i c i e nt  by i t s e l f  t o  c a us e  t he  i nj ur y,
Unde r wood v.  Wa t e r s l i de s  of  Mi d- Ame r i c a ,  I nc . ,  823 S. W. 2d
171,  180 ( Te nn.  Ct .  App.  1991) ,  ( 2)  t he  i nt e r ve ni ng a c t
wa s  not  r e a s ona bl y f or e s e e a bl e  by t he  ne gl i ge nt  a c t or ,
Evr i dge  v.  Ame r i c a n Honda  Mot or  Co. ,  685 S. W. 2d 632,  635
( Te nn.  1985) ,  a nd  ( 3)  t he  i nt e r ve ni ng a c t  wa s  not  a
nor ma l  r e s pons e  t o  t he  or i gi na l  ne gl i ge nt  a c t or ' s
c onduc t .  Mc Cl e na ha n v.  Cool e y,  806 S. W. 2d a t  775;  Sol omon
v.  Ha l l ,  767 S. W. 2d 158,  161 ( Te nn.  Ct .  App.  1988) .

Wa s t e  Mgmt .  v.  Sout h Ce nt .  Be l l  Te l .  Co. ,  1997 Te nn.  App.  LEXI S 117
f i l e d a t  Na s hvi l l e  Fe br ua r y 21,  1997.   Se e  Al s o   Mc Cl ung v.  De l t a
Squa r e  Lt d.  Pa r t ne r s hi p,  937 S. W. 2d 891 ( Te nn.  1996) ;  Ha yne s  v.
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Ha mi l t on Count y,  883 S. W. 2d 606,  612 ( Te nn.  1994) ;  For d Mot or  Co.
v.  Wa gone r ,  183 Te nn.  392,  401,  192 S. W. 2d 840,  844 ( 1946) .

I t  i s  di f f i c ul t  t o  s e e  wha t  ot he r  pr e c a ut i ons  t he  de f e nda nt s

c oul d ha ve  t a ke n t o  e nf or c e  t he i r  f a mi l y r ul e ,  s hor t  of  di s a l l owi ng

Dus t y t o  ha ve  or  r i de  a  s c oot e r  a t  a l l .   Si nc e  t he  Mc Ma nus e s  own a

f a r m l a r ge  e nough f or  t he i r  c hi l dr e n t o  r i de  a r ound on wi t hout

goi ng on t he  r oa d,  we  a r e  not  pr e pa r e d t o  di c t a t e  t ha t  t he s e

pa r e nt s  s houl d not  ha ve  a l l owe d t he i r  s on t o  ha ve  a  s c oot e r  i n

or de r  t o  a voi d l i a bi l i t y  f or  ne gl i ge nt  s upe r v i s i on.   The  Supr e me

Cour t  ha s  r e c e nt l y  r e c ogni z e d t ha t  " i mpos i ng a  pa r e nt a l  dut y of

' c ons t a nt  s ur ve i l l a nc e  a nd i ns t r uc t i on '  woul d pl a c e  a n ove r whe l mi ng

bur de n on pa r e nt s  s i nc e  i t  i s  vi r t ua l l y  i mpos s i bl e  t o  s upe r vi s e  a

c hi l d 24 hour s  a  da y. "   Br oa dwe l l  v .  Hol me s ,  871 S. W. 2d 471

( Te nn. 1994)  ( c i t i ng Hol odook v.  Spe nc e r ,  364 N. Y. S.  859,  324 N. E. 2d

338 ( 1974) ) .    Thi s  pr i nc i pl e  i s  a ppl i c a bl e  t o  t he  pr e s e nt  c a s e .

The  Ge ne r a l  As s e mbl y ha s  a l s o s poke n on t he  s ubj e c t  of

pa r e nt a l  l i a bi l i t y  f or  a c t s  of  t he i r  c hi l dr e n.   T. C. A.  §  37- 10- 103

pr ovi de s  a s  f ol l ows :

( a )   A pa r e nt  or  gua r di a n s ha l l  be  l i a bl e  f or  t he
t or t i ous  a c t i vi t i e s  of  a  mi nor  c hi l d  t ha t  c a us e  i nj ur i e s
t o pe r s ons  or  pr ope r t y whe r e  t he  pa r e nt  or  gua r di a n
knows ,  or  s houl d know,  of  t he  c hi l d ' s  t e nde nc y t o  c ommi t
wr ongf ul  a c t s  whi c h c a n be  e xpe c t e d t o  c a us e  i nj ur y t o
pe r s ons  or  pr ope r t y a nd whe r e  t he  pa r e nt  or  gua r di a n ha s
a n oppor t uni t y  t o  c ont r ol  t he  c hi l d  but  f a i l s  t o  e xe r c i s e
r e a s ona bl e  me a ns  t o  r e s t r a i n  t he  t or t i ous  c onduc t .

 
( b)   A pa r e nt  or  gua r di a n s ha l l  be  pr e s ume d t o  know of  a
c hi l d ' s  t e nde nc y t o  c ommi t  wr ongf ul  a c t s ,  i f  t he  c hi l d
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ha s  pr e vi ous l y be e n c ha r ge d a nd f ound r e s pons i bl e  f or
s uc h a c t i ons .

The r e  i s  not hi ng i n  t he  r e c or d t o  s ugge s t  t ha t  t he  r e qui r e -

me nt s  ne c e s s a r y t o  c r e a t e  a  pr e s umpt i on i n  a c c or da nc e  wi t h

pa r a gr a ph ( b)  a bove  ha ve  be e n me t .   Fur t he r ,  t he  unc ont r ove r t e d

e vi de nc e  i n  t he  r e c or d e s t a bl i s he s  t ha t  t he  de f e nda nt s  di d not  ha ve

t he  r e qui s i t e  knowl e dge  r e qui r e d i n  pa r a gr a ph ( a )  t o  e s t a bl i s h

s t a t ut or y l i a bi l i t y.

We  r e s ol ve  a l l  i s s ue s  r e l a t i ng t o  ne gl i ge nt  s upe r vi s i on i n

f a vor  of  t he  de f e nda nt s .

The  r e ma i ni ng i s s ue  i s  whe t he r  t he  de f e nda nt s  we r e  gui l t y  of

ne gl i ge nc e  pe r  s e .   I n t he i r  c ompl a i nt ,  t he  pl a i nt i f f s  c ha r ge  t he

de f e nda nt s  wi t h vi ol a t i on of  T. C. A.  §§ 55- 50- 301,  ( l i c e ns i ng

r e qui r e me nt ) ,  55- 4- 101 ( mot or  ve hi c l e  r e gi s t r a t i on) ,  a nd 55- 12- 101,

( f i na nc i a l  r e s pons i bi l i t y) .   Evi de nc e  t ha t  a  dr i ve r  i s  unl i c e ns e d

or  a  ve hi c l e  i s  unr e gi s t e r e d i s  r e l e ve nt  a nd ma t e r i a l  on t he  i s s ue

of  ne gl i ge nt  e nt r us t me nt .  Se e  Bowe r s  v .  Thomps on,  688 S. W. 2d 827

( Te nn.  App.  1984) .   The  me r e  f a c t  t ha t  t he  bor r owe r  i s  unl i c e ns e d,

howe ve r ,  doe s  not  a ut oma t i c a l l y  ma ke  t he  owne r  l i a bl e  f or  ne gl i -

ge nc e  a bs e nt  t he  e s t a bl i s hme nt  of  a  c a us a l  c onne c t i on t o  t he

i nj ur i e s  or  da ma ge s  s us t a i ne d.  Smi t h v.  He ns on,  214 Te nn.  541, 381

S. W. 2d 892 ( Te nn.  1964)  I t  woul d s e e m i nc ompr e he ns i bl e  t ha t  a

vi ol a t i on of  a ny of  t he  a bove  s t a t ut e s  c oul d ha ve  be e n a  pr oxi ma t e

or  l e ga l  c a us e  of  t he  a c c i de nt  i n  que s t i on he r e .
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I n t he i r  br i e f ,  t he  pl a i nt i f f s  a s s e r t  t ha t  t he  de f e nda nt s  we r e

gui l t y of  vi ol a t i on of  T. C. A.  §  55- 50- 504( c )  a nd ( d)  whi c h pr ovi de

a s  f ol l ows :

( c )   No pe r s on s ha l l  c a us e  or  knowi ngl y pe r mi t  s uc h
pe r s on ' s  c hi l d  or  wa r d unde r  e i ght e e n ( 18)  ye a r s  of  a ge
t o dr i ve  a  mot or  ve hi c l e  upon a ny hi ghwa y whe n s uc h mi nor
i s  not  a ut hor i z e d he r e unde r  or  i n  vi ol a t i on of  a ny of  t he
pr ovi s i ons  of  t hi s  c ha pt e r .

( d)   No pe r s on s ha l l  a ut hor i z e  or  knowi ngl y pe r mi t
a  ve hi c l e  owne d by s uc h pe r s on or  unde r  s uc h pe r s on ' s
c ont r ol  t o  be  dr i ve n upon a ny hi ghwa y by a ny pe r s on who
i s  not  a ut hor i z e d he r e unde r  or  i n  v i ol a t i on of  a ny
pr ovi s i ons  of  t hi s  c ha pt e r .

The  undi s put e d e vi de nc e  i n  t he  r e c or d c l e a r l y  de mons t r a t e s

t ha t ,  whi l e  Dus t y,  a ge  13,  di d i n  f a c t  r i de  hi s  s c oot e r  on a  publ i c

wa y,  t he  de f e nda nt s  we r e  una wa r e  of  t he  t r a ns gr e s s i ons  unt i l  a f t e r

t he  f a c t .   The r e f or e ,  t he y c a nnot  be  c ha r ge a bl e  a s  ha vi ng knowi ngl y

a l l owe d Dus t y t o  r i de  on t he  publ i c  r oa ds .   We  f i nd no me r i t  i n

t hi s  i s s ue .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J udge



___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge


