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Plaintiff Robin MediaGroup, Inc., appedsthetria court’ sjudgment dismissingits
clamsfor declaratory and injunctiverelief against Defendants/Appell ees Kenneth M. Seaton, East
Coast Television, and the City of Pigeon Forge. Weaffirmin part andreversein part thetrial court’s
judgment based, inter alia, on East Coast’ s concession that Robin Media had standing to maintain

this action.

|. Factual and Procedural History

Robin M ediahasanon-exclusivefranchiseto construct, operate, and maintain acable
television sysem within the City of Pigeon Forge. Seaton also has a non-exclusive franchise to
construct, operate, and maintain a cable television system in Pigeon Forge; however, Seaton’s
franchi seauthorizeshimto provide cabletel evision servicesonly to those propertiesin which Seaton
owns more than a fifty-one percent (51%) interest. Both franchises were granted by the City of

Pigeon Forge.*

After obtaining hisfranchise, Seaton contracted with East Coast to construct, operate,
and maintain acabletel evision system which would provide services to nine or ten hotelsowned by
Seaton in Pigeon Forge. Under this arrangement, Seaton paid an annual programming fee to East
Coast. When East Coast built the cable system, it installed connection taps in front of every hotel
in Pigeon Forge, not just Seaton’ shotels. East Coast aso ran drop linesto many non-Seaton hotels.
Randy Coley, the owner of East Coast, explained that he installed the additional tapsand drop lines
for “future use” because he was hopeful that Seaton’ s franchise would be expanded at some future
date. In that event, it would be a very simple matter for East Coast to expand the services being

provided by merely activating the tgp at each hotel.

In May 1993, Earlene M. Teaster, the City’s manager, learned that East Coast was
offering cabletelevision servicesto non-Seaton hotelsin Pigeon Forge. Teaster called Randy Coley
of East Coast and asked him to cease using Seaton’ s franchiseto provide cable television services

to non-Seaton customers. According to Teaster, Coley informed her that he believed East Coast had

1See T.C.A. § 7-59-102 (1992).



theright to provide cabletelevision servicesto non-Seaton hotels under Seaton’ sfranchise. A few
days after this conversation, Seaton called Teaster and informed her that he also had asked Coley to

cease providing services to non-Seaton properties.

In May 1994, representatives of Robin Mediacomplained to Teaster that East Coast
was providing cable television services to at least six non-Seaton hotels in Pigeon Forge, and they
asked Teaster to investigate the matter. I1n responseto Robin Media srequest, Teaster wrote aletter
to Coley again asking himto cease providing cable television servicesto non-Seaton hotels. Coley

did not response to Teaster’ s | etter.

In October 1994, Melvin L. Hill, an employee of the City’s Building and Planning
Department, met with Seaton. During thismeeting, Seatonindicated that he was not aware that East
Coast had run drop linesinto non-Seaton hotels. Seaton called Randy Coley from Hill’ s office and
instructed Coley to disconnect any non-Seaton properties from the cable television system. Coley
agreed to disconnect the non-Seaton hotels from the system. Shortly after the meeting in Hill’s

office, Seaton wrote aletter to City Manager Teaster inquiring about expanding his franchise.

East Coast did not discontinue providing cabletelevision servicesto the non-Seaton
hotelsuntil August 1995. Thefollowing month, Robin Mediafiled thislawsuit against Seaton, East
Coast, and the City, seeking declaratory and injunctive relief and damages. Prior to trial, Robin
Media s damages claims were dismissed. Accordingly, the only issues to be adjudicated at trial

involved Robin Media's claims for declaratory and injunctive relief 2

At trial, it was undisputed that East Coast entered into contracts with various non-
Seaton hotelswhich purported to provide the hotel swith cable televison services. East Coast took
the position, however, that its provision of services neither required a cable franchise nor violated

Seaton’ sexisting cablefranchise. East Coast’ sowner, Randy Coley, testified that the programming

*Thetrial court’s pre-trial order indicated that the City filed a cross-claim for injunctive
relief against East Coast and that this claim was bifurcated. See T.R.C.P. 21 (providing that
“[any claim against a party may be severed and proceeded with separately”); T.R.C.P. 42.02
(providing that, in nonjury trials, the trial court may “order a separate trial of any one or more
claims, cross-claims, counterclaims, or third-party claims, or issues’).



services provided to the non-Seaton hotels were not transmitted by way of the cable television
system but, rather, were transmitted by an infrared laser system that Coley had installed in addition
to the cable system. Coley acknowledged that, in constructing the cable system, heinstalled tapsin
front of every hotel in Pigeon Forge and ran drop lines to a mgjority of the hotels. Coley insisted,
however, that these taps and drop lines were never activated. According to Coley, East Coast
installed aterminator at each tgp to terminateits cable signal. Coley denied telling City Manager
Teaster that he beieved East Coast had the right to provide cable television services to non-Seaton

hotels under Seaton’ s franchise.

Coley’ stestimony was contradicted by two Robin Media employees, one of whom
testified that, when he reconnected the Robin M ediacabl e system to the non-Seaton hotel sin August
1995, he measured asignal being transmitted on the Seaton system at each tap or drop line. During
this process, the employee did not observe any terminators on the Seaton system. The other
employeetestified that, when Robin M edia employees disconnected the drop lines from the taps on
the Seaton system, the motel television screens”“went blank.” When they reconnected thedrop lines

to Robin Media’'s cable system, the television pictures returned.

At the conclusion of Robin Media’ s presentation of proof, thetrial court dismissed
Robin Media s claims against Kenneth Seaton based on the court’ sfinding that Robin Mediafailed
to carry its burden of proving that Seaton authorized, directed, participated in, or had direct
knowl edge of East Coast’s alleged violations of Seaton’s franchise. The trial court further found
that, whentheviolationswerecalled to Seaton’ sattention, Seatonimmediately instructed East Coast

to cease and desist any such violations.

At the trial’s conclusion, the trial court also entered an order dismissing Robin
Media sclaimsagainst East Coast and the City. In support of itsdismissal, thetrial court ruled that,
becauseRobin Media scablefranchisewasnon-exclusive, Robin Medialacked sandingto maintain
this action against East Coast and the City. In support of its dismissal asto the City, thetria court
additiondly ruled that there was “no allegation here for the Court to find that the City of Pigeon
Forge has done anything or failed to do anything that the Plaintiff has sought from them; and

therefore, there’ sno justiciableissuefor the Court to determine asagainst the City of Pigeon Forge.”



Finding no just reason for delay, thetrial court directed theentry of afind judgment with respect to

Robin Media's claims against the Defendants. See T.R.C.P. 54.02.

On appeal, Robin Media contends that the trial court erred (1) in dismissing Robin
Media's claims based on the court’ s ruling that Robin Media lacked standing to bring this action,
and (2) indismissing Robin Media’' s claims against Seaton based on the court’ sfinding that Seaton

did not authorize, direct, or participate in any alleged violations of Seaton’s franchise.

Il. Robin Media’'s Claims Against East Coast Television

On appeal, East Coast properly concedesthat Robin Mediahad standing to bringthis
action. Contrary to the trid court’s ruling, the non-exclusive naure of Robin Medids cable
franchise did not preclude it from maintaining a suit for injunctive relief against Defendants who
allegedly were providing cable television services without the authority of a franchise. See
Tennessee Pub. Serv. Co. v. City of Knoxville, 91 SW.2d 566, 568 (Tenn. 1936) (holding that
electric company with non-exclusive franchise was entitled to maintain suit for injunctive relief
againg threatened or actual injury to property right through illegal competition); Memphis St. Ry.
Co.v.Rapid Transit Co., 179 SW. 635, 638-39 (Tenn. 1915) (holding that jitney operator with non-
exclusive franchise had property right which entitled it to maintain suit to enjoin activities of other
businesses which were operating jitneys without authority of city franchise); see also Frost v.
Corporation Comm’'n, 278 U.S. 515, 521 (1929) (holding that businesswith non-exclusivefranchise
to operate cotton gin had standing to seek to enjoin activities of entity which operated gin without
obtaining franchise). Our conclusion that Robin Media had standing to bring this action compels
thiscourt to reversethetrial court’ sjudgment in favor of East Coast and to remand for thetrial court
to determinethecentral issuesinthiscase, i.e. thelegality of East Coast’ sactivitiesand the propriety

of Robin Media s request for injunctiverelief against East Coast.

Although East Coast concedes that Robin Media had standing to bring this action,
East Coast contends that this court should decline to review Robin Media s appeal on grounds of
mootness. Specifically, East Coast contendsthat thisappeal ismoot because, evenif East Coast was

providing cable tdevision servicesin violation of Seaton’s franchise or without the authority of a



franchise, East Coast voluntarily discontinued these activitiesin August 1995.

Themerevoluntary cessation of allegedlyillegal conduct will not moot acontroversy
suchasto prevent courtsfrom determining thelegality of thepractice. City of Mesquitev. Aladdin’s
Castle, Inc.,455U.S. 283, 289 (1982); United Statesv. Concentrated Phosphate Export Ass' n, 393
U.S. 199, 203 (1968); United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953); Ragsdale v.
Turnock, 841 F.2d 1358, 1364 (7th Cir. 1988), appeal dismissed, 503 U.S. 916 (1992); Donovan v.
Cunningham, 716 F.2d 1455, 1461 (5th Cir. 1983), cert. denied, 467 U.S. 1251 (1984). Asthe

United States Supreme Court has explained,

The test for mootness in cases such asthisis astringent one.
Mere voluntary cessation of allegedly illegal conduct does not moot
a case, if it did, the courts would be compelled to leave “[t]he
defendant . . . free to return to his old ways.”

United States v. Concentrated Phosphate Export Ass'n, 393 U.S. a 203-04 (quoting United
Statesv. W.T. Grant Co., 345 U.S. at 632). In such cases, the defendant bears a*“ heavy burden” of
persuading the court that acontroversy is moot by showing that “thereis no reasonable expectation
that the putatively illegd conduct will be repeated, and [that] there are no remaining effects of the
allegedviolation.” Ragsdalev. Turnock, 841 F.2d at 1365; seealso Donovan v. Cunningham, 716

F.2d at 1461.

Based ontherecord beforeus, wearenot persuaded that East Coast has met the heavy
burden of demonstrating that the present controversy ismoot. In any event, because the likelihood
of further violations by East Coast is inextricably linked to the issue of the propriety of granting
injunctive relief against East Coast, we conclude that these arguments are more appropriately
addressed to the trial court on remand. See City of Mesquitev. Aladdin’s Castle, Inc., 455 U.S. at
289 (indicating that abandonment of illegal activity “isan important factor bearing on the question
whether a court should exercise its power to enjoin the defendant from renewing the practice, but
that isamatter relating to the exercise rather than theexistence of judicial power”); United Statesv.
Concentrated Phosphate Export Ass'n, 393 U.S. at 203-04 (holding that case was not moot but

noting that “it is still open to appellees to show, on remand, that the likelihood of further violations



issufficiently remote to makeinjunctiverelief unnecessary”); United Statesv. W.T. Grant Co., 345
U.S. at 633 (indicating that prerequisite for granting injunctive relief is determination “that there
exists some cognizable danger of recurrent violation, something more than the mere possibility”);
see also Stateex rel. Baird v. Wilson County, 371 SW.2d 434, 439 (Tenn. 1963) (indicating that
injunction will not be granted unless*injury isthreatened or imminent and, in all probability, about

to beinflicted”).

I11. Robin Media’s Claims Against Kenneth Seaton and the City of Pigeon Forge

Asfor RobinMedia sclaimsfor injunctiverelief aga nst Seatonand the City, thetrial
court made specificfindingsin support of itsrulings that Robin Mediawas not entitled to injunctive
relief against either Seaton or the City. Inasmuch as this case was tried by the court beow sitting
without ajury, we review the case de novo upon the record with a presumption of correctness of the
findingsof fact by thetrial court. Unlesstheevidence preponderates against these findings, we must
affirm, absent an error of law. Dailey v. Bateman, 937 SW.2d 927, 930 (Tenn. App. 1996);

T.R.A.P. 13(d).

Applying the foregoing standard, we conclude that the evidence does not
preponderate against the trial court’ sfinding that Robin Mediafailed to carry its burden of proving
that Seaton directed or participated in East Coast’ sall eged vi ol ati ons of Seaton’ sfranchise. Inorder
to be entitled to injunctive relief against Seaton, Robin Media was required to prove that Seaton
participated in the challenged activities. Padgett v. Verner, 366 S.W.2d 545, 550-51 (Tenn. App.
1963). At tria, no evidence was introduced to show that Seaton directed or participated in East
Coadt’s allegedly illegd activities of providing cable television services to non-Seaton hotels in
Pigeon Forge. Randy Coley of East Coast testified that Seaton did not ask him to provide cable
television servicesto the non-Seaton hotel sand that Col ey installed theadditional tapsand droplines
on hisowninitiative. Randy Coley, or hisrepresentative, offered the cable servicesfor sale and, on
behalf of East Coast, entered into contracts for such serviceswith the various hotels. The evidence
showed that, when informed of East Coast’s possible franchise violations, Seaton instructed East
Coast to cease providing such servicesto non-Seaton hotels. The evidence also showed that Seaton

did not receiveany profitsor feesrelativeto East Coast’ s provision of servicestonon-Seaton hotels.



Based on theforegoing evidence, weal so concludethat the evidencesupportsthetrial
court’ sfindingthat Seaton did not authorize East Coast to engageinillegd activities. Inthisregard,
the burden of proving an agency relationship was on the party alleging its existence, Robin Media,
and the scope and extent of the authority of the alleged agent, East Coast, was a question to be
determined by thetrial court from all of thefactsand circumstancesin evidence. Sloan v. Hall, 673
SW.2d 548, 551 (Tenn. App. 1984). Under the circumstances of this case, we affirm the tria
court’s decision to deny Robin Media' s claim for injunctive relief against Seaton based on the
court’ sfinding that Seaton did not authorize East Coast to provide cabletelevision servicesto non-
Seaton hotels. In affirming thetrial court on thisissue, we reject Robin Media s argument that the
provisions of Seaton’ sfranchise and/or the federal Cable Communications Policy Act®* mandate the

conclusion that Seaton was vicariously responsible for Coley’ s actions.

Welikewise concludethat the preponderance of the evidencesupportsthetrial court’s
decision to deny Robin Media sclaim for injunctive relief against the City of Pigeon Forge based
on the court’s finding that the City already had performed the acts sought by Robin Media. In
responseto complaints by Robin Mediaand others, the City promptly instructed East Coast to cease
and desist offering cabl etel evision servicesto non-Seaton customers. Moreover, therewasevidence
that the City wasinstrumental in convincing Randy Coley of East Coast to quit providing services
to the non-Seaton hotels. Coley testified that he made the decision to discontinue the services, in
part, becauseit“ just wasn’'t worthfighting the City.” Finaly, we notethat the City hasfiledacross-
claimfor injunctive relief against East Coast which has been severed from this proceeding.* Under
these circumstances, we conclude that the trial court properly ruled tha Robin Media was not

entitled to injunctive relief against the City.

Although we affirm the trial court’s rulings that Robin Media was not entitled to
injunctive relief against Kenneth Seaton or the City, we conclude that it was premature for thetrial

court to dismiss these Defendants from the lawsuit. In the event that the trial court determines on

3See 47 U.S.C.A. §§ 521--561 (West 1991 & Supp. 1997).

“See supra note 2.



remand that some form of declaratory relief is gppropriate, both Seaton and the City would be
necessary parties to such aproceeding. In seeking declaratory relief, Robin Mediawas required to
name as parties “al persons. . . who have or claim any interest which would be affected by the
declaration.” T.C.A. §29-14-107(a) (1980). Thus, Robin Mediaproperly named Seaton as a party
to this action because Seaton owns the cable franchise which was the subject of this lawsuit and
which would be affected by any declaratory judgment issued by thetrial court. Robin Media aso
properly named the City as a party to this action because the franchise at issue was granted by the
City and, by definition, the City has an interest which would be affected by a declaratory judgment.®
See, e.g., Harrill v. American Home Mortgage Co., 32 SW.2d 1023 (Tenn. 1930) (holding that
trustee, who held title to property, and bank, which held notes under pledge to secure obligations of
mortgage company, were necessary parties to suit seeking declaration as to validity of mortgage
contracts); Baker v. Hancock County Election Comm’'n, 1987 WL 7717, at* 3 (Tenn. App. Mar. 12,
1987) (holding that, in action against county €l ection commission inwhich determinative issuewas
whether plaintiffslived in Hancock County or Hawkins County, plaintiffs wererequired to join as

indispensable parties both counties).

V. Conclusion

Weaffirmthose portionsof thetrial court’ sjudgment denying RobinMedia sclaims
for injunctiverelief against Seaton and the City of Pigeon Forge; however, wereversethose portions
of thetrial court’ sjudgment dismissing the Defendants from this proceeding and remand this cause
for thetria court to adjudicate (1) Robin Media sclaim for injunctive relief against East Coast and
(2) Robin Media s claims for declaratory relief asto all three Defendants. Costs of this appeal are

taxed to East Coag, for which execution may issueif necessary.

*Alternaively, in seeking declaratory relief, Robin Mediawas required to name the City
as aparty to thisaction if the proceeding involved the validity of a City ordinance or franchise.
See T.C.A. 8§ 29-14-107(b) (1980). Inthisregard, Robin Media s complaint did not challenge
the validity of the cable franchise under which East Coast and Seaton were providing cable
television services. Rather, Robin Media' s complaint alleged that, in providing such services,
East Coast and Seaton were exceeding the scope of Seaton’s franchise. We note, however, that
at trial Seaton raised an issue as to the validity of the cable franchise under which Robin Media
was operating.
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