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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

WADE WI LSON, )  C/ A NO.  03A01- 9610- CV- 00317
)

Pl a i nt i f f - Appe l l e e , )  KNOX CI RCUI T
)

v. )  HON.  DALE WORKMAN,
)  J UDGE

ROBERT B.  BOZEMAN,  )
)

De f e nda nt - Appe l l a nt , )
)

a nd )
)

BEAN STATI ON VOLUNTEER RESCUE )
SQUAD,  I NC. ,  a nd RUTLEDGE )
VOLUNTEER RESCUE SQUAD,  I NC. , )

)  AFFI RMED
De f e nda nt s / Cr os s - )  AND
Appe l l e e s . )  REMANDED

MI CHAEL P.  Mc GOVERN,  Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

BRENDA L.  LI NDSAY,  Knoxvi l l e ,  f or  De f e nda nt - Appe l l a nt .

RI CHARD L.  HOLLOW,  Knoxvi l l e ,  f or  De f e nda nt s / Cr os s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t he  or i gi na l  a ppe l l a nt  Robe r t  B.

Boz e ma n di s mi s s e d hi s  a ppe a l ,  a nd pl a i nt i f f  a s  c r os s -

a ppe l l a nt ,  ha s  a ppe a l e d t he  Tr i a l  Cour t ’ s  di r e c t i ng ve r di c t s

f or  t he  r e ma i ni ng de f e nda nt s .   
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The  i s s ue  be f or e  us  i s  whe t he r  t he  e vi de nc e ,  whe n

t a ke n i n t he  mos t  f a vor a bl e  l i ght  t o pl a i nt i f f ,  c r e a t e s  a

f a c t ua l  di s put e  a s  t o  whe t he r  t he s e  de f e nda nt s  a r e  vi c a r i ous l y

l i a bl e  t o  pl a i nt i f f  unde r  t he  doc t r i ne  of  r e s ponde a t  s upe r i or .  

The  e vi de nc e  e s t a bl i s he d t ha t  t he s e  de f e nda nt s  c o-

s pons or e d a  r ode o wi t h Spur  NS Rode o Compa ny,  a  r ode o s t oc k

c ompa ny,  a nd s ha r e d t he  pr of i t s  f r om t he  r ode o.   De f e nda nt

Boz e ma n wa s  e mpl oye d by Spur  NS,  a nd he  wa s  gi ve n

r e s pons i bi l i t y  f or  ge t t i ng t he  hor s e s  r e a dy a nd or ga ni z i ng t he

r i de r s  who br ought  t he  f l a gs  a nd c ol or s  i nt o t he  a r e na ,  a nd he

s e r ve d a s  we l l  a s  a  “ pi c k- up”  r i de r  i n  t he  a r e na .   I t  i s

pl a i nt i f f ’ s  c ont e nt i ons  t ha t  t he s e  de f e nda nt s  a nd Spur  NS we r e

pa r t ne r s ,  Boz e ma n wa s  a n e mpl oye e  of  t he  pa r t ne r s hi p,  t he

a s s a ul t  wa s  wi t hi n t he  c our s e  a nd s c ope  of  hi s  e mpl oyme nt ;

t he r e f or e ,  t he s e  de f e nda nt s  a r e  j oi nt l y  a nd s e ve r a l l y  l i a bl e

unde r  t he  doc t r i ne  of  r e s ponde a t  s upe r i or .

As s umi ng,  wi t hout  de c i di ng,  t ha t  t he  s t a t us  of

Boz e ma n’ s  e mpl oyme nt  wa s  a  j ur y i s s ue ,  we  c a nnot  a gr e e  t ha t

r e a s ona bl e  mi nds  woul d di f f e r  on t he  l i a bi l i t y  of  t he

de f e nda nt s  unde r  t he  doc t r i ne  of  r e s ponde a t  s upe r i or .   As  t hi s

Cour t  not e d i n  Te nne s s e e  Far me r s  v .  Ame r i c an Mut ual ,  840

S. W. 2d 933 ( Te nn.  App.  1992) ,  whe t he r  a n e mpl oye e  i s  a c t i ng

wi t hi n t he  c our s e  a nd s c ope  of  hi s  e mpl oyme nt  i s  ge ne r a l l y  a

que s t i on of  f a c t .   But ,  we  s a i d:

Howe ve r ,  i t  be c ome s  a  que s t i on of  l a w whe n t he  f a c t s
a r e  undi s put e d a nd c a nnot  s uppor t  c onf l i c t i ng
c onc l us i ons .   

I d.  a t  937.

Thus ,  whe t he r  a n e mpl oye e  i s  a c t i ng wi t hi n t he  s c ope
of  hi s  e mpl oyme nt  c a n be  r e vi e we d a s  a  que s t i on of
l a w whe r e  t he  e mpl oye e ’ s  a c t s  a r e  c l e a r l y  be yond t he



1
I n  a  p a r k i n g  a r e a  r e s e r v e d  f o r  r o d e o  p a r t i c i p a n t s ,  p l a i n t i f f  p u t  h i s  

a r m a r o u n d  Bo z e ma n  a n d  s a i d  Bo z e ma n  h a d  b e e n  t o o  c r i t i c a l  o f  h i s

d a u g h t e r  wh o  wa s  a  r o d e o  p a r t i c i p a n t .
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s c ope  of  hi s  a ut hor i t y .

I d.  a t  937.

The  a ppl i c a bl e  ge ne r a l  r ul e  of t e n c i t e d i s  s e t  f or t h

i n Ande r s on v .  Cov e r t ,  245 S. W. 2d 770 ( Te nn.  1952) :

Tha t  f or  t he  a c t s  of  t he  s e r va nt ,  wi t hi n t he  ge ne r a l
s c ope  of  hi s  e mpl oyme nt ,  whi l e  e nga ge d i n  hi s
ma s t e r ’ s  bus i ne s s ,  a nd done  wi t h a  vi e w t o t he
f ur t he r a nc e  of  t ha t  bus i ne s s  a nd t he  ma s t e r ’ s
i nt e r e s t ,  t he  ma s t e r  wi l l  be  r e s pons i bl e ,  whe t he r
t he  a c t  be  done  ne gl i ge nt l y ,  wa nt onl y,  or  e ve n
wi l f ul l y.

pp.  771- 2.

The  undi s put e d e vi de nc e  i n  t hi s  c a s e  s hows  t ha t

pl a i nt i f f  ha d be e n dr i nki ng be f or e  c omi ng t o  t he  r ode o,  a nd

wa s  a c qua i nt e d wi t h Boz e ma n.   Pl a i nt i f f  c ha r a c t e r i z e d Boz e ma n

a s  ?a  good f r i e nd of  mi ne ?.   Boz e ma n phys i c a l l y  a s s a ul t e d

pl a i nt i f f  a nd wa s  c onvi c t e d of  t he  c r i me .   The  di s put e

s ur r oundi ng t he  i nc i de nt  i s  t ha t  pl a i nt i f f  c ont e nds  t he r e  wa s

no pr ovoc a t i on f or  t he  a s s a ul t , 1 a nd he  wa s  a s s a ul t e d be f or e

he  r e a l i z e d he  wa s  be i ng a t t a c ke d.   Boz e ma n t e s t i f i e d t ha t  he

t hought  pl a i nt i f f  wa s  a bout  t o  s t r i ke  hi m,  a nd s i nc e  he  wa s

we a r i ng a  c ol os t omy,  he  f e a r e d f or  hi s  s a f e t y a nd s t r uc k t he

pl a i nt i f f ,  r e nde r i ng hi m unc ons c i ous .

The r e  i s  no e vi de nc e  t ha t  Boz e ma n wa s  a t t e mpt i ng t o

e vi c t  t he  pl a i nt i f f  f r om t he  r ode o,  or  s ubdue  hi m f or

di s or de r l y  c onduc t .   Pl a i nt i f f ’ s  e vi de nc e  i s  t he  a t t a c k wa s

unpr ovoke d a nd Boz e ma n’ s  e vi de nc e  i s  t ha t  Boz e ma n f e a r e d f or

hi s  own s a f e t y,  a nd he  t hought  t he  pl a i nt i f f  wa s  a bout  t o

s t r i ke  hi m.   The  a s s a ul t  wa s  not  wi t hi n t he  s o- c a l l e d “ z one  of
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Th e  An d e r s o n  c o u r t  s a i d  t o  h o l d  t h e  ma s t e r  r e s p o n s i b l e  t h e  t o r t  mu s t  b e

c o mmi t t e d  i n  t h e  c o u r s e  o f  e mp l o y me n t  a s  a n  i n c i d e n t  t h e r e o f ,  a n d  “ d o n e

wi t h  a  v i e w t o  t h e  f u r t h e r a n c e  o f  t h a t  b u s i n e s s  a n d  t h e  ma s t e r ’ s

i n t e r e s t . ”   I d .  7 7 2 .
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r i s k”  a s s oc i a t e d wi t h t he  r ode o. 2  On t hi s  e vi de nc e ,  t he

a s s a ul t  wa s  not  wi t hi n t he  s c ope  of  t he  vi c a r i ous  l i a bi l i t y

r ul e .   The  a s s a ul t  ha d no r e a l  c onne c t i on wi t h t he  e mpl oye r ’ s  

bus i ne s s ,  but  a r os e  f r om a  pe r s ona l  a l t e r c a t i on.   On t hi s  we

be l i e ve ,  r e a s ona bl e  pe r s ons  woul d a gr e e .

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  pl a i nt i f f ’ s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r .


