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    Godda r d,  P. J .  

Thi s  i s  a  me di c a l  ma l pr a c t i c e  c a s e  b r ought  f or  t he

t hi r d t i me  by Ca r ol yn S.  St r oupe  a nd he r  hus ba nd,  La r r y F.

St r oupe ,  a ga i ns t  he r  de nt i s t ,  L.  Al a n Ba c on.

The  Tr i a l  Cour t  s us t a i ne d Dr .  Ba c on' s  mot i on f or  s umma r y

j udgme nt  on t he  gr ound t ha t  t he i r  c l a i ms  we r e  ba r r e d by t he

a ppl i c a bl e  s t a t ut e  of  l i mi t a t i ons ,



1 Cr o n i n ,  wh i c h  c o u n s e l  f o r  b o t h  p a r t i e s  c o n c e d e d  wa s  d i s p o s i t i v e  o f

t h e  a p p e a l ,  h o l d s  t h a t  a  p l a i n t i f f  c o u l d  r e l y  u p o n  t h e  Sa v i n g  St a t u t e  a n d  r e -

f i l e  wi t h i n  o n e  y e a r  o f  n o n - s u i t ,  e v e n  t h o u g h  t h e  n o n - s u i t  a n d  r e - f i l i n g

o c c u r r e d  b e y o n d  t h e  t h r e e - y e a r  s t a t u t e  o f  r e p o s e .

2

The  St r oupe s  a ppe a l ,  c ont e ndi ng t he  Cha nc e l l or  wa s  i n

e r r or  f or  t wo r e a s ons .   Fi r s t ,  t he y s a y t he i r  r i ght  t o f i l e  t he

pr e s e nt  s ui t  wa s  pr e s e r ve d unde r  t he  Sa vi ng St a t ut e ,  T. C. A.  28- 1-

105.   Se c ondl y,  t he y s a y t he r e  ha ve  be e n onl y t wo pr e vi ous  non-

s ui t s  a nd,  t he r e f or e ,  t he y a r e  e nt i t l e d t o  pr oc e e d unde r  Rul e  41

of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .  

The  f a c t s  pe r t i ne nt  t o  t he  r e s ol ut i on of  t hi s  a ppe a l

a r e  a s  f ol l ows :

Augus t  14,  1992.  Or i gi na l  l a ws ui t  f i l e d i n t he  Ci r c ui t  Cour t  f or

Sul l i va n Count y.

J ul y 13,  1994.   Non- s ui t  t a ke n.

Augus t  19,  1994.   Cl a i m r e - f i l e d a ga i ns t  Dr .  Ba c on a nd a not he r

de f e nda nt  i n  t he  Ci r c ui t  Cour t  f or  Knox Count y.

De c e mbe r  21,  1994.  Ca s e  di s mi s s e d by Ci r c ui t  J udge .

Oc t obe r  27,  1995.   Or de r  e nt e r e d i n  t hi s  Cour t  upon a n a ppe a l  by

t he  St r oupe s  va c a t i ng t he  Tr i a l  J udge ' s  di s mi s s a l  unde r  t he

a ut hor i t y  of  Cr oni n v.  Howe ,  906 S. W. 2d 910 ( Te nn. 1995) 1 de c i de d

dur i ng t he  pe nde nc y of  t ha t  a ppe a l ,  a nd r e ma ndi ng t he  c a s e  t o  t he

Ci r c ui t  Cour t  f or  Knox Count y f or  t r i a l .

J une  23,  1996.   Non- s ui t  t a ke n a s  t o  Knox Count y c a s e .

Augus t  16,  1996.   Ca s e  r e - f i l e d i n  Sul l i va n Count y a ga i ns t  Dr .

Ba c on onl y.
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The  Code  Se c t i on a nd Ci vi l  Rul e  c e nt r a l  t o  di s pos i t i on

of  t hi s  c a s e  a r e  a s  f ol l ows :

28- 1- 105.   Ne w ac t i on af t e r  adve r s e  de c i s i on - -
Cont r ac t ual  l i mi t at i ons  pe r i ods .  - -  ( a )  I f  t he  a c t i on
i s  c omme nc e d wi t hi n t he  t i me  l i mi t e d by a  r ul e  or
s t a t ut e  of  l i mi t a t i on,  but  t he  j udgme nt  or  de c r e e  i s
r e nde r e d a ga i ns t  t he  pl a i nt i f f  upon a ny gr ound not
c onc l udi ng t he  pl a i nt i f f ' s  r i ght  of  a c t i on,  or  whe r e
t he  j udgme nt  or  de c r e e  i s  r e nde r e d i n  f a vor  of  t he
pl a i nt i f f ,  a nd i s  a r r e s t e d,  or  r e ve r s e d on a ppe a l ,  t he
pl a i nt i f f ,  o r  t he  pl a i nt i f f ' s  r e pr e s e nt a t i ve s  a nd
pr i vi e s ,  a s  t he  c a s e  ma y be ,  ma y,  f r om t i me  t o t i me ,
c omme nc e  a  ne w a c t i on wi t hi n one  ( 1)  ye a r  a f t e r  t he
r e ve r s a l  or  a r r e s t .   Ac t i ons  or i gi na l l y  c omme nc e d i n
ge ne r a l  s e s s i ons  c our t  a nd s ubs e que nt l y  r e c omme nc e d
pur s ua nt  t o  t hi s  s e c t i on i n  c i r c ui t  or  c ha nc e r y c our t
s ha l l  not  be  s ubj e c t  t o  t he  mone t a r y j ur i s di c t i ona l
l i mi t  or i gi na l l y  i mpos e d i n  t he  ge ne r a l  s e s s i ons  c our t .  
( Empha s i s  s uppl i e d. )

41. 01.   Vol unt ar y Di s mi s s al  - -  Ef f e c t  The r e of .  - -
( 1)  Subj e c t  t o  t he  pr ovi s i ons  of  Rul e  23. 05 or  Rul e  66
or  a ny s t a t ut e ,  a nd e xc e pt  whe n a  mot i on f or  s umma r y
j udgme nt  ma de  by a n a dve r s e  pa r t y  i s  pe ndi ng,  t he
pl a i nt i f f  s ha l l  ha ve  t he  r i ght  t o  t a ke  a  vol unt a r y
nons ui t  t o  di s mi s s  a n a c t i on wi t hout  pr e j udi c e  by
f i l i ng a  wr i t t e n not i c e  of  di s mi s s a l  a t  a ny t i me  be f or e
t he  t r i a l  of  a  c a us e  a nd s e r vi ng a  c opy of  t he  not i c e
upon a l l  pa r t i e s ,  a nd i f  a  pa r t y  ha s  not  a l r e a dy be e n
s e r ve d wi t h a  s ummons  a nd c ompl a i nt ,  t he  pl a i nt i f f
s ha l l  a l s o s e r ve  a  c opy of  t he  c ompl a i nt  on t ha t  pa r t y;
or  by a n or a l  not i c e  of  di s mi s s a l  ma de  i n  ope n c our t
dur i ng t he  t r i a l  of  a  c a us e ;  or  i n  j ur y t r i a l s  a t  a ny
t i me  be f or e  t he  j ur y r e t i r e s  t o  c ons i de r  i t s  ve r di c t
a nd pr i or  t o  t he  r ul i ng of  t he  c our t  s us t a i ni ng a
mot i on f or  a  di r e c t e d ve r di c t .   I f  a  c ount e r c l a i m ha s
be e n pl e a de d by a  de f e nda nt  pr i or  t o  t he  s e r vi c e  upon
t he  de f e nda nt  of  pl a i nt i f f ' s  mot i on t o  di s mi s s ,  t he
de f e nda nt  ma y e l e c t  t o  pr oc e e d on s uc h c ount e r c l a i m i n
t he  c a pa c i t y  of  a  pl a i nt i f f .

( 2)  Not wi t hs t a ndi ng t he  pr ovi s i ons  of  t he
pr e c e di ng pa r a gr a ph,  a  not i c e  of  di s mi s s a l  ope r a t e s  a s
a n a dj udi c a t i on upon t he  me r i t s  whe n f i l e d by a
pl a i nt i f f  who ha s  t wi c e  di s mi s s e d i n  a ny c our t  a n
a c t i on ba s e d on or  i nc l udi ng t he  s a me  c l a i m.
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I t  i s  t he  pos i t i on of  t he  St r oupe s  t ha t  unde r  t he

pr oc e dur a l  hi s t or y of  t hi s  c a s e  t he y a r e  e nt i t l e d t o  pr oc e e d

unde r  bot h t he  pr ovi s i ons  of  t he  Code  Se c t i on a nd t he  Rul e .   The y

a r gue  a s  t o  t he  Code  Se c t i on t ha t  t he y c ome  wi t hi n t he  pur vi e w of

t he  unde r l i ne d pr ovi s i on of  Subs e c t i on ( a )  i n  t ha t  t he  c a s e  wa s

r e ve r s e d on a ppe a l ,  whi c h a l l ows  t he m one  ye a r  a f t e r  t he  r e ve r s a l

t o  f i l e  a  ne w a c t i on.

The  f a l l a c y of  t hi s  i ns i s t e nc e  i s  t ha t  i n t he  c a s e

r e ve r s e d on a ppe a l  a  j udgme nt  wa s  not  r e nde r e d i n  t he i r  f a vor  i n

t he  t r i a l  c our t .   The r e f or e ,  i t  wa s  not  ne c e s s a r y upon r e ve r s a l

t ha t  t he y be  gi ve n a n a ddi t i ona l  ye a r ,  be c a us e  unde r  t he  t e r ms  of

t he  or de r  e nt e r e d t he i r  s ui t  wa s  s t i l l  v i a bl e  be c a us e  t he  or de r

e nt e r e d i n  t hi s  Cour t  a f t e r  va c a t i ng t he  Tr i a l  Cour t ' s  j udgme nt

a ga i ns t  t he m s pe c i f i c a l l y  r e ma nde d t he  ca s e  " f or  t r i a l . "  

Cons e que nt l y ,  t he y we r e  i n  a  pos i t i on t o  pr oc e e d t o  t r i a l  of

t he i r  c a s e  i n  t he  Knox Count y Ci r c ui t  Cour t  but ,  i ns t e a d,  f or

r e a s ons  not  r e a di l y  a ppa r e nt ,  c hos e  t o  a l s o non- s ui t  t ha t  c a s e .   

Upon t he i r  doi ng s o t he y we r e  s ubj e c t  t o  t he  ma nda t e s

of  Pa yne  v.  Ma t t he ws ,  633 S. W. 2d 494 ( Te nn. App. 1982) ,  a nd Li l l a r d

v.  Pi nc kl e y,  a n unr e por t e d opi ni on of  t hi s  Cour t ,  f i l e d i n

Na s hvi l l e  on Nove mbe r  9,  1995.   Bot h of  t he s e  c a s e s  hol d t ha t

s ui t  mus t  be  br ought  wi t hi n one  ye a r  a f t e r  di s mi s s a l  t o  c ome

wi t hi n t he  pr ot e c t i on of  t he  Sa vi ng St a t ut e .
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Pa yne  a l s o a ddr e s s e s  Rul e  41 a nd,  i n  doi ng s o,  quot e s

f r om a n e a r l i e r  opi ni on by J udge  Summe r s  a s  f ol l ows ,  a t  pa ge

496) :

Thi s  Cour t  ha s  a ddr e s s e d t he  que s t i on of  t he
pos s i bl e  c onf l i c t  be t we e n T. C. A.  Se c .  28- 1- 105 a nd Rul e
41. 01 of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  i n  t he
c a s e  of  Ma r i e  R.  El l i s on,  e t  a l .  v.  Br owni ng- Fe r r i s ,  e t
a l  i n  a n unr e por t e d opi ni on by J ude  Summe r s ,  f i l e d
De c e mbe r  15,  1980.   J udge  Summe r s  wr i t e s  f or  t he  Cour t :

The  ne xt  que s t i on t o  be  a ns we r e d by t hi s  c our t
i s  whe t he r  Rul e  41. 01 of  t he  Te nne s s e e  Rul e s  of
Ci vi l  Pr oc e dur e  e nl a r ge s  t he  t i me  i n  whi c h a  pa r t y
c a n r e f i l e  a f t e r  a  vol unt a r y nons ui t  ha s  be e n t a ke n.

Rul e  41. 01 c l e a r l y s t a t e s  t ha t  a  pl a i nt i f f
s ha l l  ha ve  a  r i ght  t o  t a ke  a  vol unt a r y nons ui t  or  t o
di s mi s s  a n a c t i on wi t hout  pr e j udi c t  ( s i c )  s ubj e c t  t o
t he  pr ovi s i ons  of  Rul e  23. 03,  Rul e  66,  " e xc e pt  whe n
a  mot i on f or  s umma r y j udgme nt  ma de  by t he  a dve r s e
pa r t y i s  pe ndi ng, "  a nd of  a ny s t a t ut e .   Rul e  41. 01
l i mi t s  t he  numbe r  of  di s mi s s a l s  ( nons ui t s )  t ha t  c a n
be  t a ke n.   ( Empha s i s  i n  or i gi na l . )  

We  mus t  t he r e f or e  hol d t ha t  T. C. A.  Se c .  28- 1-
105 a ddr e s s e s  i t s e l f  t o  t i me  whi l e  Rul e  41. 01 of  t he
Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a ddr e s s e s  i t s e l f
t o t he  numbe r  of  di s mi s s a l s  ( nons ui t s )  t ha t  c a n be
t a ke n.   The r e  i s  no c onf l i c t  be t we e n t he  s t a t ut e  a nd
t he  r ul e .   ( Empha s i s  i n or i gi na l . )

Whi l e  Rul e  41. 01 T. R. C. P.  g i ve s  a  l i t i ga nt  t he
r i ght  t o  t a ke  t wo vol unt a r y nons ui t s ,  t hi s  r i ght  i s
s ubj e c t  t o  t he  pr ovi s i ons  " of  a ny s t a t ut e , "  na me l y
T. C. A.  28- 1- 105.

I t  i s  c l e a r  f r om t he  a bove  a ut hor i t i e s  t ha t
r e ga r dl e s s  of  how a n i nc onc l us i ve  di s mi s s a l  of  a n
a c t i on i s  ha d,  i n  or de r  f or  a  s ui t  t o  s ur vi ve ,  i t
mus t  ha ve  be e n f i l e d wi t hi n one  ye a r  of  t he  da t e  of
di s mi s s a l  of  t he  or i gi na l  a c t i on- - i n t hi s  c a s e ,
Ma r c h 13,  1979.

For  t he  a bove  r e a s ons ,  we  hol d t ha t  t he  t r i a l
j udge  wa s  not  i n  e r r or  whe n he  di s mi s s e d t he
pl a i nt i f f ' s  s ui t  f i l e d on Oc t obe r  28,  1980.



6

We  c onc ur  i n  t he  f or e goi ng a na l ys i s ,  vi s - a - vi s ,  t he

Sa vi ng St a t ut e  a nd Rul e  41.    We  a l s o poi nt  out  t ha t  a  c a s e  ma y

be  ba r r e d unde r  Rul e  41,  a l t hough not  by a  s t a t ut e  of

l i mi t a t i ons .   For  e xa mpl e - - a nd we  c onc e de  t he  s c e na r i o s ugge s t e d

woul d be  unl i ke l y i f  t he  s t a t ut e  of  l i mi t a t i ons  we r e  one  ye a r ,

but  c e r t a i nl y pos s i bl e  i f  t hr e e  or  t e n ye a r s - - a  pl a i nt i f f  c oul d

f i l e  t hr e e  s ui t s  t e r mi na t e d by non- s ui t  wi t hi n t he  pe r i od of  a

s t a t ut e  of  l i mi t a t i ons ,  a nd s ubs e que nt  t o  t he  l a s t  non- s ui t ,  a

f our t h s ui t ,  whi c h wa s  a l s o wi t hi n t he  s t a t ut or y pe r i od.   The

f our t h s ui t  woul d be  ba r r e d unde r  Rul e  41,  not  be c a us e  of  t he

s t a t ut e  of  l i mi t a t i ons ,  b ut  be c a us e  t he  t hi r d di s mi s s a l  i s  de e me d

t o be  on t he  me r i t s  a nd unde r  t he  t he or y of  r e s  j udi c a t a  woul d

ba r  a not he r  s ui t .  

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d t o  t he  Tr i a l  Cour t  f or

c ol l e c t i on of  c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t

t he  St r oupe s  a nd t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .  


