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I N THE COURT OF APPEALS

J ACK WI LFORD SPEARS,             ) BLOUNT CHANCERY
                                ) C. A.  NO.  03A01- 9705- CH- 00157
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  CHESTER S.  RAI NWATER
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
OLI VER K.  SPEARS,  J R. ,  BARBARA  ) AFFI RMED AND REMANDED
SPEARS,  AND J OHN ARTHUR SPEARS,  )
                                )
          De f e nda nt s - Appe l l e e s   )

BRI AN T.  MANSFI ELD,  Se vi e r vi l l e ,  f or  Appe l l a nt .

ROBERT N.  GODDARD,  Godda r d & Ga mbl e ,  Ma r yvi l l e  f or  Appe l l e e s .

O P I  N I  O N

Mc Mur r a y,  J udge

Thi s  a ppe a l  i s  f r om t he  a c t i on of  t he  t r i a l  c our t  s us t a i ni ng

a  mot i on f or  s umma r y j udgme nt  i n  f a vor  of  t he  de f e nda nt s .   For



1Insofar as we know, the real estate is still owned by the three brothers and
a partition suit to divide the property is still pending.
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r e a s ons  he r e i na f t e r  s t a t e d,  we  a f f i r m t he  t r i a l  c our t ' s  j udgme nt  i n

a l l  r e s pe c t s .

J a c k Wi l f or d Spe a r s  ( pl a i n t i f f ) ,  Ol i ve r  K.  Spe a r s ,  J r . ,  a nd

J ohn Ar t hur  Spe a r s  a r e  br ot he r s ,  a ppa r e nt l y  be i ng t he  onl y c hi l dr e n

of  t he  l a t e  O.  K.  Spe a r s ,  Sr . ,  a nd  wi f e ,  Ma r j or i e  Bl a z e r  Spe a r s .

( Ol i ve r  K.  Spe a r s ,  J r .  a nd wi f e  Ba r ba r a  Spe a r s ,  a nd J ohn Ar t hur

Spe a r s  wi l l  be  r e f e r r e d t o  c ol l e c t i ve l y a s  de f e nda nt s )

The  pl a i nt i f f  f i l e d a n or i gi na l  c ompl a i nt ,  a l l e gi ng,  i nt e r

a l i a ,  t ha t  dur i ng hi s  l i f e t i me ,  hi s  f a t he r ,  O.  K.  Spe a r s ,  Sr . ,

be ga n a nd ope r a t e d a  bus i ne s s  i n  Bl ount  Count y,  Te nne s s e e ,  known a s

Spe a r s  Fur ni t ur e  Compa ny.   I n  1957,  O.  K.  Spe a r s ,  Sr . ,  e xe c ut e d a nd

de l i ve r e d a  de e d t o  t he  r e a l  e s t a t e  upon whi c h t he  bus i ne s s  wa s

l oc a t e d t o  hi s  t hr e e  s ons  a s  t e na nt s  i n  c ommon. 1

To t he  c ompl a i nt  a l l  de f e nda nt s  f i l e d a n a ns we r .   Ol i ve r  K.

Spe a r s ,  J r . ,  a nd Ba r ba r a  Spe a r s ,  i n  a ddi t i on t o t he i r  a ns we r ,  f i l ed

a  c ount e r c l a i m whe r e i n t he y s ought  a  j udgme nt  f or  unpa i d r e nt s  t ha t

we r e  a l l e ge dl y owe d t o  t he m by t he  pl a i nt i f f .   I n  t he i r  c ount e r -

c l a i m,  t he  c ount e r - pl a i nt i f f s  a l l e ge d t ha t  t he  pl a i nt i f f  oc c upi e d

a  dwe l l i ng owne d by t he m f r om 1989 unt i l  1994.   The y a ve r  t ha t  t he

pl a i nt i f f  pa i d $450. 00 pe r  mont h unt i l  t he  be gi nni ng of  1993 but

f a i l e d t o  pa y r e nt  f or  t he  e nt i r e  ye a r  of  1993 a nd e i ght  mont hs  of

1994.
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Al l  de f e nda nt s  j oi ne d i n  a  mot i on f or  s umma r y j udgme nt  ba s e d

on va r i ous  s t a t ut e s  of  l i mi t a t i ons  a nd t he  doc t r i ne  of  l a c he s .   The

mot i on f or  s umma r y j udgme nt  wa s  he a r d by t he  c our t  on J a nua r y 14,

1997.   At  t he  c onc l us i on of  t he  a r gume nt s  on be ha l f  of  t he

r e s pe c t i ve  pa r t i e s ,  t he  c our t  a nnounc e d hi s  f i ndi ng a nd c onc l us i ons

of  l a w whi c h we r e  t r a ns c r i be d a nd i nc or por a t e d by r e f e r e nc e  i nt o a n

or de r  s us t a i ni ng t he  mot i on f or  s umma r y j udgme nt .   The  c our t  f ound

t ha t  t he  s t a t ut e  of  l i mi t a t i ons  ha d r un ( no s pe c i f i c  s t a t ut e  wa s

r e f e r r e d t o) ,  t ha t  t he  doc t r i ne  of  l a c he s  wa s  a ppl i c a bl e ,  a nd t ha t

t he  pl a i nt i f f ' s  a c t i on wa s  t i me  ba r r e d.   The  or de r  s us t a i ni ng t he

mot i on f or  s umma r y j udgme nt  wa s  f i l e d on Fe br ua r y 10 ,  1997.   The

pl a i nt i f f  t he n a ppe a l e d t o  t hi s  c our t .

I ns of a r  a s  we  a r e  a bl e  t o  a s c e r t a i n  f r om t he  r e c or d be f or e  us ,

t he r e  wa s  ne ve r  a n a ns we r  f i l e d i n  r e s pons e  t o  t he  c ount e r c l a i m.

Fur t he r ,  t he r e  i s  not hi ng i n  t he  r e c or d t o  s ugge s t  t ha t  t he

c ount e r c l a i m ha s  be e n a ddr e s s e d by t he  c our t  but ,  t o  t he  c ont r a r y,

r e ma i ns  pe ndi ng be f or e  t he  t r i a l  c our t .   An i nt e r l oc ut or y or

e xt r a or di na r y a ppe a l  wa s  not  s ought  i n  t he  t r i a l  c our t  nor  i n  t hi s

c our t  pur s ua nt  t o  Rul e s  9  or  10,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e .  ( T. R. A. P. ) .

Rul e  54. 02 of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  pr ovi de s

a s  f ol l ows :

54. 02 Mul t i pl e  Cl a i ms  f or  Re l i e f .  Whe n mor e  t ha n one
c l a i m f or  r e l i e f  i s  pr e s e nt  i n  a n a c t i on,  whe t he r  a s  a
c l a i m,  c ount e r c l a i m,  c r os s - c l a i m,  o r  t hi r d pa r t y c l a i m,
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or  whe n mul t i pl e  pa r t i e s  a r e  i nvol ve d,  t he  c our t ,  whe t he r
a t  l a w or  i n  e qui t y ,  ma y di r e c t  t he  e nt r y of  a  f i na l
j udgme nt  a s  t o  one  or  mor e  but  f e we r  t ha n  a l l  of  t he
c l a i ms  or  pa r t i e s  onl y upon a n e xpr e s s  de t e r mi na t i on t ha t
t he r e  i s  no j us t  r e a s on f or  de l a y a nd upon a n e xpr e s s
di r e c t i on f or  t he  e nt r y of  j udgme nt .  I n  t he  a bs e nc e  of
s uc h de t e r mi na t i on a nd di r e c t i on,  a ny or de r  or  ot he r  f or m
of  de c i s i on,  howe ve r  de s i gna t e d,  t ha t  a dj udi c a t e s  f e we r
t ha n a l l  t he  c l a i ms  or  t he  r i ght s  a nd l i a bi l i t i e s  of
f e we r  t ha n a l l  t he  pa r t i e s  s ha l l  not  t e r mi na t e  t he  a c t i on
a s  t o  a ny of  t he  c l a i ms  or  pa r t i e s ,  a nd t he  or de r  or
ot he r  f or m of  de c i s i on i s  s ubj e c t  t o  r e vi s i on a t  a ny t i me
be f or e  t he  e nt r y of  t he  j udgme nt  a dj udi c a t i ng a l l  t he
c l a i ms  a nd t he  r i ght s  a nd l i a bi l i t i e s  of  a l l  t he  pa r t i e s .
The  c our t  ma y t a x di s c r e t i ona r y c os t s  a t  t he  t i me  of
vol unt a r y di s mi s s a l .  [ Adde d J ul y 1,  1979. ]

The  t r i a l  c our t  di d not  ma ke  t he  j udgme nt  s us t a i n i ng t he

mot i on f or  s umma r y j udgme nt  f i na l  a s  pr ovi de d i n  t he  a bove  quot e d

r ul e .

T. R. A. P.  3( a )  pr ovi de s  t ha t  " e ve r y f i na l  j udgme nt "
i s  a ppe a l a bl e  a s  of  r i ght ,  but  t ha t  " a ny or de r  t ha t
a dj udi c a t e s  f e we r  t ha n a l l  t he  c l a i ms  or  t he  r i ght s  a nd
l i a bi l i t i e s  of  f e we r  t ha n a l l  t he  pa r t i e s  i s  not  e nf or c e -
abl e  or  appe al abl e  a nd i s  s ubj e c t  t o  r e vi s i on a t  a ny t i me
be f or e  e nt r y of  a  f i na l  j udgme nt  a dj udi c a t i ng a l l  t he
c l a i ms ,  r i ght s ,  a nd l i a bi l i t i e s  of  a l l  pa r t i e s . "  ( Empha -
s i s  s uppl i e d) .   Se e  St i dha m v.  Fi c kl e  He i r s ,  643 S. W. 2d
324 ( Te nn.  1982) .   Bus h  Cons t r .  Co.  v .  Towns e nd,  a n
unr e por t e d opi ni on of  t hi s  c our t  f i l e d a t  Knoxvi l l e  Apr i l
26,  1985.

Rul e  2,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  gr a nt s  t o  us

t he  a ut hor i t y  t o  s us pe nd t he  r ul e s  f or  good c a us e ,  i nc l udi ng t he

e xpe di t i ng of  a  de c i s i on.   Whi l e  we  a r e  r e l uc t a nt  t o  s us pe nd t he

r ul e s  a nd c ons i de r  a n or de r  or  j udgme nt  f r om whi c h no a ppe a l  a s  of

r i ght  c a n be  t a ke n,  we  a r e  of  t he  opi ni on t ha t ,  i n  t he  i nt e r e s t  of

j udi c i a l  e c onomy a nd t he  ne e d f or  a n e xpe di t i ous  r e s ol ut i on,  t hi s
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i s  a  pr ope r  c a s e  t o  i nvoke  our  a ut hor i t y  a nd  s us pe nd t he  f or ma l

r e qui r e me nt s  of  t he  r ul e s  a nd c ons i de r  t hi s  a ppe a l  a s  a n i nt e r -

l oc ut or y a ppe a l .

As  he r e i nbe f or e  not e d,  t he  de f e nda nt s '  mot i on f or  s umma r y

j udgme nt  wa s  ba s e d upon t he  e xpi r a t i on of  a l l  a ppl i c a bl e  s t a t ut e s

of  l i mi t a t i ons  a nd l a c he s .   The  a c t s  a bout  whi c h t he  pl a i nt i f f

c ompl a i ns  oc c ur r e d mor e  t ha n t we nt y- f i ve  ye a r s  be f or e  t he  i ns t i -

t ut i on of  t hi s  a c t i on.   The  p l a i n t i f f  i n  r e s pons e  t o  t he  de f e n-

da nt s '  mot i on f or  s umma r y j udgme nt  r e l i e s  upon t he  " di s c ove r y r ul e "

t o pr e ve nt  t he  s t a t ut e  f r om r unni ng.

Our  s t a nda r d of  r e vi e w of  a  t r i a l  c our t ' s  a c t i on i n  s us t a i ni ng

a  mot i on f or  s umma r y j udgme nt  i s  s e t  out  i n  de t a i l  i n  Ca r ve l l  v .

Bot t oms ,  900 S. W. 2d 23 ( Te nn.  1995) ,  whi c h pr ovi de s  i n  pe r t i ne nt

pa r t  a s  f ol l ows :

The  s t a nda r ds  gove r ni ng a n a ppe l l a t e  c our t ' s  r e vi e w
of  a  t r i a l  c our t ' s  a c t i on on a  mot i on f or  s umma r y
j udgme nt  a r e  we l l  s e t t l e d.  Si nc e  our  i nqui r y i nvol ve s
pur e l y a  que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s
a t t a c he s  t o  t he  t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k i s
c onf i ne d t o  r e vi e wi ng t he  r e c or d t o  de t e r mi ne  whe t he r  t he
r e qui r e me nt s  of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n me t .  Cowde n
v.  Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) .  Te nn.  R.  Ci v.  P.  56. 03 pr ovi de s  t ha t  s umma r y
j udgme nt  i s  onl y a ppr opr i a t e  whe r e :  ( 1)  t he r e  i s  no
ge nui ne  i s s ue  wi t h r e ga r d t o  t he  ma t e r i a l  f a c t s  r e l e va nt
t o t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he  mot i on,  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) ;  a nd ( 2)  t he
movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  ma t t e r  of  l a w
on t he  undi s put e d f a c t s .  Ande r s on v.  St a nda r d  Re gi s t e r
Co. ,  857 S. W. 2d 555,  559 ( Te nn.  1993) .  The  movi ng pa r t y
ha s  t he  bur de n of  pr ovi ng t ha t  i t s  mot i on s a t i s f i e s  t he s e
r e qui r e me nt s .  Downe n v.  Al l s t a t e  I ns .  Co. ,  811 S. W. 2d
523,  524 ( Te nn.  1991) .
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The  s t a nda r ds  gove r ni ng t he  a s s e s s me nt  of  e vi de nc e
i n t he  s umma r y j udgme nt  c ont e x t  a r e  a l s o we l l  e s t a b-
l i s he d.  Cour t s  mus t  vi e w t he  e vi de nc e  i n  t he  l i ght  mos t
f a vor a bl e  t o  t he  nonmovi ng pa r t y  a nd mus t  a l s o dr a w a l l
r e a s ona bl e  i nf e r e nc e s  i n  t he  nonmovi ng pa r t y ' s  f a vor .
Byr d,  847 S. W. 2d a t  210- 11.  Cour t s  s houl d gr a nt  a  s umma r y
j udgme nt  onl y whe n bot h t he  f a c t s  a nd t he  c onc l us i ons  t o
be  dr a wn f r om t he  f a c t s  pe r mi t  a  r e a s ona bl e  pe r s on t o
r e a c h onl y one  c onc l us i on.  I d .

*      *      *      *

Mor e  c onc i s e l y s t a t e d whe n a  pa r t y  f i l e s  a  mot i on f or  s umma r y

j udgme nt  whi c h i s  s uppor t e d t o  s uc h a n e xt e nt  t ha t  i t  s a t i s f i e s  t he

r e qui r e me nt s  of  Rul e  56. 03,  a nd t ha t  t he  e vi de nc e  f i l e d i n  s uppor t

of  t he  mot i on,  i f  unr e f ut e d,  e nt i t l e s  t ha t  pa r t y  t o  a  j udgme nt  a s

a  ma t t e r  of  l a w,  t he  bur de n s hi f t s  t o  t he  nonmovi ng pa r t y  t o  c ome

f or t h wi t h c ount e r va i l i ng e vi de nc e  whi c h e i t he r  di r e c t l y  or  f r om

t he  r e a s ona bl e  i nf e r e nc e s  t o  be  dr a wn t he r e f r om s hows  t ha t  t he r e  i s

a  ge nui ne  i s s ue  of  a  ma t e r i a l  f a c t .   I f  t he  nonmovi ng pa r t y  me e t s

t hi s  bur de n,  s umma r y j udgme nt  i s  i na ppr opr i a t e .   Conve r s e l y,  i f  t he

nonmovi ng pa r t y  f a i l s  t o  me e t  t hi s  bur de n,  s umma r y j udgme nt  i s

a ppr opr i a t e .

The  de f e nda nt s '  mot i on f or  s umma r y j udgme nt  i n  t hi s  c a s e  i s

ba s e d on t he  e qui t a bl e  doc t r i ne  of  l a c he s  a nd va r i ous  s t a t ut e s  of

l i mi t a t i on,  s pe c i f i c a l l y  T. C. A.  §§  28- 3- 102 ( Ac t i ons  a ga i ns t  a

pe r s ona l  r e pr e s e nt a t i ve  -  s e ve n ye a r s ) ,  28- 3- 105 ( Pr ope r t y t or t

a c t i ons  -  t hr e e  ye a r s ) ,  28- 3- 109 ( Re nt  - -  Of f i c i a l  mi s c onduc t  - -

Cont r a c t s  not  ot he r wi s e  c ove r e d - -  Ti t l e  i ns ur a nc e  - -  De ma nd not e s

-  s i x  ye a r s ) ,  a nd 28- 3- 110 ( Ac t i ons  on publ i c  of f i c e r s '  a nd

f i duc i a r y bonds  - -  Ac t i ons  not  ot he r wi s e  c ove r e d -  t e n ye a r s ) .   
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The  de f e nda nt s '  mot i on f or  s umma r y j udgme nt  i s  s uppor t e d by a n

a f f i da vi t  of  Roy D.  Cr a wf or d,  J r . ,  Count y Cour t  Cl e r k f or  Bl ount

Count y.   The  a f f i da vi t  s t a t e s  a mong ot he r  t hi ngs  t ha t  t he  r e c or ds

of  hi s  of f i c e  r e f l e c t  t ha t  t he  wi l l  of  O.  K.  Spe a r s  wa s  a dmi t t e d t o

pr oba t e  dur i ng t he  J a nua r y t e r m of  c our t  i n  1958.  Mr .  Cr a wf or d

f ur t he r  t e s t i f i e d t ha t  l e t t e r s  t e s t a me nt a r y we r e  i s s ue d t o Ol i ve r

Ke l l y Spe a r s ,  J r . ,  J ohn Ar t hur  Spe a r s  a nd J a c k Wi l f or d Spe a r s  ( t he

pl a i nt i f f  he r e ) .   He  s t a t e d t ha t  a  c opy of  t he  La s t  Wi l l  a nd

t e s t a me nt  of  O.  K.  Spe a r s  wa s  pl a c e d i n  a  bound Wi l l  Book,  Vol ume

6,  pa ge  205.   

Wi t h r e ga r d t o  t he  wi l l  of  Ma r j or i e  Bl a z e r  Spe a r s ,  he  de pos e d

t ha t  he r  wi l l  wa s  a dmi t t e d t o  pr oba t e  dur i ng t he  J ul y t e r m of  c our t

i n  1968;  t ha t  Ol i ve r  K.  Spe a r s ,  J r . ,  qua l i f i e d a s  e xe c ut or  of  t he

e s t a t e ;  a nd t ha t  a  c opy of  t he  wi l l  wa s  pl a c e d i n Wi l l  Book 9,  pa ge

375.   He  f ur t he r  s t a t e d t ha t  t he  or i gi na l  wi l l s  ha d be e n pl a c e d on

mi c r of i l m a nd t he n t r a ns f e r r e d t o  a  t e mpe r a t ur e  a nd c l i ma t e

c ont r ol l e d f a c i l i t y  i n  Knoxvi l l e  f or  s a f e ke e pi ng.   The  or i gi na l s  of

bot h wi l l s  ha ve  now be e n r e t ur ne d t o  hi s  of f i c e .   He  c onc l ude d hi s

a f f i da vi t  wi t h a  s t a t e me nt  t ha t  a l l  of  t he  r e c or ds  i n  hi s  of f i c e

r e l a t i ve  t o  wi l l s  a nd t he  pr oba t e  of  e s t a t e s  a r e  publ i c  r e c or ds  a nd

a r e  ope n t o  publ i c  i ns pe c t i on dur i ng nor ma l  bus i ne s s  hour s .

As  e xhi bi t s  t o  hi s  a f f i da vi t ,  Mr .  Cr a wf or d a t t a c he d t he

f ol l owi ng:



8

1. A c opy of  t he  mi nut e s  of  t he  Count y Cour t  s howi ng
t ha t  t he  Wi l l  of  O.  K.  Spe a r s  wa s  a dmi t t e d t o
pr oba t e  a s  s t a t e d i n t he  a f f i da vi t  a nd t ha t  Ol i ve r
Ke l l y Spe a r s ,  J r . ,  J ohn Ar t hur  Spe a r s  a nd J a c k
Wi l f or d Spe a r s  qua l i f i e d a s  e xe c ut or s .

2 . A c opy of  t he  l e t t e r s  t e s t a me nt a r y i s s ue d t o Ol i ve r
Spe a r s ,  J r . ,  J ohn Ar t hur  Spe a r s  a nd J a c k Wi l f or d
Spe a r s .

3 . A c opy of  t he  La s t  Wi l l  a nd Te s t a me nt  of  O.  K.
Spe a r s .

4 . A c opy of  t he  mi nut e s  of  t he  Count y Cour t  r e f l e c t -
i ng t ha t  t he  Wi l l  of  Ma r j or i e  Bl a z e r  Spe a r s  wa s
a dmi t t e d t o pr oba t e  a s  s t a t e d i n t he  a f f i da vi t  a nd
t ha t  Ol i ve r  K.  Spe a r s ,  J r . ,  wa s  na me d a s  e xe c ut or .

5 . A c opy of  t he  mi nut e s  of  t he  Se pt e mbe r  1968 t e r m of
t he  Count y Cour t  r e f l e c t i ng t ha t  Ol i ve r  K.  Spe a r s ,
J r . ,  qua l i f i e d a s  e xe c ut or  of  t he  e s t a t e .

6 . A c opy of  t he  La s t  Wi l l  a nd Te s t a me nt  of  Ma r j or i e
Bl a z e r  Spe a r s .

The  pl a i nt i f f  r e s ponde d t o  t he  mot i on f or  s umma r y j udgme nt

wi t h a  l e ga l  a r gume nt  t ha t  t he  s t a t u t e s  of  l i mi t a t i on we r e

i na ppl i c a bl e ;  t ha t  i f  t he  s t a t ut e s  or  e i t he r  of  t he m we r e  a ppl i c a -

bl e ,  t he y di d not  c omme nc e  t o  r un unt i l  t he  c a us e  of  a c t i on a c c r ue d

i n 1994 whe n t he  pl a i nt i f f  be c a me  a wa r e  of  t he  f a c t s ,  a r gui ng t ha t

t he  de f e nda nt s  ha d c onc e a l e d t he  t r ue  f a c t s  a nd ma de  mi s s t a t e me nt s

t o hi m whi c h " l ul l e d a ny s us pi c i ons "  he  ma y ha ve  ha d wi t h r e s pe c t

t o hi s  i nt e r e s t  i n  Spe a r s  Fur ni t ur e  Compa ny.   He  f ur t he r  a r gue d

t ha t  a  c ont i nui ng t r us t  r e l a t i ons hi p e xi s t e d be t we e n t he  pa r t i e s .

He  f ur t he r  a s s e r t e d a s  a  ma t t e r  of  l a w t ha t  t he  e qui t a bl e  doc t r i ne

of  La c he s  wa s  i na ppl i c a bl e  f or  t he  s a me  r e a s ons .
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I n h i s  r e s pons e ,  t he  pl a i nt i f f  a l s o f i l e d hi s  a f f i da vi t  i n

whi c h he  s t a t e d t ha t  f ol l owi ng hi s  f a t he r ' s  de a t h i n  1958 a nd hi s

mot he r ' s  de a t h i n  1968,  he  wa s  una wa r e  t ha t  he  ha d a  " c ont i nui ng

owne r s hi p i nt e r e s t  i n  Spe a r s  Fur ni t ur e  Compa ny" ;  t ha t  he  wa s  l e a d

t o be l i e ve  by t he  de f e nda nt s  t ha t  he  ha d no i nt e r e s t  i n  t he  c ompa ny

a nd ha d no r e a s on t o  que s t i on t ha t  be l i e f .   He  f ur t he r  de pos e d t ha t

he  d i d  not  pa r t i c i pa t e  i n t he  pr oba t e  of  hi s  f a t he r ' s  wi l l  e ve n

t hough t he  r e c or d r e f l e c t s  t ha t  he  qua l i f i e d a s  a  c o- e xe c ut or .   He

l i ke wi s e  s t a t e s  t ha t  he  wa s  una wa r e  of  t he  c ont e nt s  of  t he  wi l l s

e ve n t hough bot h we r e  on f i l e  " a t  t he  c our t hous e . "   He  ma de  t he

c onc l us or y s t a t e me nt  t ha t  " I  wa s  not  a l e r t e d t o  a ny mi s r e pr e s e nt a -

t i ons  or  br e a c h of  dut i e s  on t he  pa r t  of  t he  de f e nda nt s  a nd

t he r e f or e  wa s  not  c ompe l l e d t o  i nde pe nde nt l y  r e s e a r c h t he  wi l l s . "

Thus  wa s  t he  s t a t e  of  t he  r e c or d whe n t he  c ha nc e l l or  he a r d

a r gume nt s  on t he  mot i on f or  s umma r y j udgme nt .   As  he r e i nbe f or e

not e d,  t he  c ha nc e l l or  s us t a i ne d t he  mot i on on bot h s t a t ut or y

gr ounds  a nd on t he  doc t r i ne  of  l a c he s .

We  wi l l  be gi n our  e xa mi na t i on by f i r s t  l ooki ng t o  t he  que s t i on

of  whe n a  s t a t ut e  of  l i mi t a t i ons  be gi ns  t o  r un.   The  we l l s pr i ng of

our  pr e s e nt  da y r ul e s  of  l a w r e l a t i ng t o  whe n a  c a us e  of  a c t i on

a c c r ue s  a nd a  s t a t ut e  of  l i mi t a t i ons  be gi ns  t o  r un i s  Te e t e r s  v .

Cur r e y,  518 S. W. 2d 512 ( Te nn.  1974) .   Te e t e r s  wa s  a  me di c a l

ma l pr a c t i c e  c a s e ,  howe ve r ,  t he  pr i nc i pl e  e nunc i a t e d t he r e  ha s  gr own

t o t he  e xt e nt  t ha t  i t  i s  a l mos t  uni ve r s a l l y a ppl i e d i n a l l  t ype s  of
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c a s e s .   I n  Te e t e r s ,  our  Supr e me  Cour t  a dopt e d t he  f ol l owi ng ba s i c

pr i nc i pl e :

We  a dopt  a s  t he  r u l e  of  t hi s  j ur i s di c t i on t he
pr i nc i pl e  t ha t  i n  t hos e  c l a s s e s  of  c a s e s  whe r e  me di c a l
ma l pr a c t i c e  i s  a s s e r t e d t o  ha ve  oc c ur r e d t hr ough t he
ne gl i ge nt  pe r f or ma nc e  of  s ur gi c a l  pr oc e dur e s ,  t he  c a us e
of  a c t i on a c c r ue s  a nd t he  s t a t ut e  of  l i mi t a t i ons  c om-
me nc e s  t o  r un whe n t he  pa t i e nt  di s c ove r s ,  or  i n  t he
e xe r c i s e  of  r e a s ona bl e  c a r e  a nd di l i ge nc e  f or  hi s  own
he a l t h  a nd we l f a r e ,  s houl d ha ve  di s c ove r e d t he  r e s ul t i ng
i nj ur y.  Al l  c a s e s  c ont r a  a r e  ove r r ul e d.  

Te e t e r s ,  s upr a ,  a t  pa ge  517.

The  Supr e me  Cour t  e xt e nde d t he  pr i nc i pl e  t o  t or t  a c t i ons  i n

Mc Cr os ke y v.  Br ya nt  Ai r  Condi t i on i ng Co. ,  524 S. W. 2d 487 ( Te nn.

1975) .   I n  Mc Cr os ke y,  t he  c our t  ma de  t he  f ol l owi ng obs e r va t i on:

We  hol d t ha t  i n t or t  a c t i ons ,  i nc l udi ng  but  not
r e s t r i c t e d t o pr oduc t s  l i a bi l i t y a c t i ons  ( ' c onc e i ve d i n
a n i l l i c i t  i n t e r c our s e  of  t or t  a nd c ont r a c t ' )  pr e di c a t e d
on ne gl i ge nc e ,  s t r i c t  l i a bi l i t y or  mi s r e pr e s e nt a t i on t he
c a us e  of  a c t i on a c c r ue s  a nd t he  s t a t ut e  of  l i mi t a t i ons
c omme nc e s  t o  r un whe n t he  i nj ur y oc c ur s  or  i s  di s c ove r e d,
or  whe n i n  t he  e xe r c i s e  of  r e a s ona bl e  c a r e  a nd di l i ge nc e ,
i t  s houl d ha ve  be e n di s c ove r e d.  Al l  c a s e s  c ont r a  a r e
ove r r ul e d.   ( Foot not e s  omi t t e d) .

Mc Cr os ke y,  pa ge  491.

Fur t he r ,  i n  Bur ks  v.  St e i n,  1996 Te nn.  App.  Le xi s  690,  t hi s

c our t  i n  a ddr e s s i ng t he  i s s ue  poi nt e d out  t he  f ol l owi ng:

. . .  [ O] nc e  a  c a us e  of  a c t i on a c c r ue s  t he  s t a t ut e  of
l i mi t a t i ons  be gi ns  t o  r un whe n t he  i nj ur y oc c ur s ,  or  whe n
i n t he  e xe r c i s e  of  r e a s ona bl e  c a r e  a nd di l i ge nc e  t he
i nj ur y s houl d ha ve  be e n di s c ove r e d.  As  f or  t he  a ppl i c a -
t i on of  t he  di s c ove r y r ul e ,  our  s upr e me  c our t  i n  Pot t s  v .
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Ce l ot e x Cor p. ,  796 S. W. 2d 678,  680 ( Te nn.  1990)  s t a t e d a s
f ol l ows :  

   The  di s c ove r y r ul e  a ppl i e s  onl y i n  c a s e s  whe r e
t he  Pl a i nt i f f  doe s  not  di s c ove r  a nd r e a s ona bl y
c oul d not  be  e xpe c t e d t o  di s c ove r  he  ha d a  r i ght  of
a c t i on.  Fur t he r mor e ,  t he  s t a t ut e  i s  t ol l e d onl y
dur i ng t he  pe r i od whe n t he  pl a i nt i f f  ha d no knowl -
e dge  a t  a l l  t he  wr ong ha d oc c ur r e d a nd,  a s  a  r e a -
s ona bl e  pe r s on ,  wa s  not  put  on i nqui r y.  I d . ,  a t
680- 681.

       The  l a w i n Te nne s s e e ,  wi t h r e s pe c t  t o  f r a udul e nt  c onc e a l me nt

of  a  c a us e  of  a c t i on wa s  s e t  f or t h  by t he  Supr e me  Cour t  i n  Sol da no

v.  Owe ns  Cor ni ng Fi be r gl a s s  Cor p. ,  696 S. W. 2d 887 ( Te nn.  1985) .  

 Me r e  i gnor a nc e  a nd f a i l ur e  of  t he  pl a i n t i f f  t o
di s c ove r  t he  e xi s t e nc e  of  a  c a us e  of  a c t i on i s  not
s uf f i c i e nt  t o  t ol l  t he  r unni ng of  t he  s t a t ut e  of  l i mi t a -
t i ons .  The r e  i s  a n e xc e pt i on t o  t hi s  r ul e .  Fr a udul e nt
c onc e a l me nt  of  t he  c a us e  of  a c t i on by t he  de f e nda nt  t ol l s
t he  s t a t ut e  of  l i mi t a t i ons .  I t  be gi ns  t o r un a s  of  t he
t i me  of  t he  di s c ove r y of  t he  f r a ud by t he  pl a i nt i f f .  To
c ome  wi t hi n t hi s  e xc e pt i on,  t he  pl a i nt i f f  mus t  pr ove  t ha t
t he  de f e nda nt  t ook a f f i r ma t i ve  a c t i on t o  c onc e a l  hi s
c a us e  of  a c t i on a nd t ha t  he ,  t he  pl a i nt i f f ,  c oul d not
ha ve  di s c ove r e d hi s  c a us e  of  a c t i on de s pi t e  e xe r c i s i ng
r e a s ona bl e  di l i ge nc e  . . .

*      *      *      *

Movi ng one  s t e p f ur t he r :

[ I ] f  t he  s ui t  s e e ks  t o  r e c ove r  da ma ge s  f or  i nj ur i e s
t o t he  pl a i nt i f f ' s  pr ope r t y,  t he  a ppl i c a bl e  l i mi t a t i ons
pe r i od i s  t hr e e  ye a r s  a s  f ound i n  Te nn.  Code  Ann.  §
28- 3- 105.  Al e xa nde r  v .  Thi r d Na t i ona l  Ba nk,  1994 Te nn.
App.  LEXI S 440,  *2,  1994 W. L.  424287,  *3 ( Te nn.  App.
1994) .  An " i nj ur y t o  pr ope r t y"  ne e d not  be  phys i c a l
howe ve r ,  j us t  a s  a n i nj ur y t o  t he  pe r s on i s  not  l i mi t e d
t o bodi l y  i nj ur y.  I d.  . . .

Ke l l e r  v .  Col ge ms  -  EMI  Mus i c ,  I nc . ,  924  S. W. 2d 357 ( Te nn.  App.
1996) .
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The  r e vi e w of  t he s e  a ut hor i t i e s  br i ngs  us  one  c onc l us i on.   The

pl a i nt i f f  i n  t hi s  c a s e ,  i n  or de r  t o  r e l y  upon f r a udul e nt  c onc e a l -

me nt ,  mi s r e pr e s e nt a t i on,  pos i t i ve  or  ot he r wi s e ,  o r  f a i l ur e  t o

a c c ount  by t he  c o- e xe c ut or s  or  e xe c ut or ,  t o  t ol l  t he  s t a t ut e  of

l i mi t a t i ons  mus t  de mons t r a t e  t ha t  he  di d not  know of  t he  t r ue  f a c t s

a nd t ha t  unde r  t he  c i r c ums t a nc e s ,  us i ng due  di l i ge nc e  c oul d not

ha ve  di s c ove r e d t he  t r ue  f a c t s .   St a t e d ot he r wi s e ,  t he  pl a i nt i f f  i s

c ha r ge a bl e  wi t h knowl e dge  of  hi s  c a us e  of  a c t i on or  knowl e dge  t ha t

woul d ha ve  be e n a c qui r e d i n  t he  e xe r c i s e  of  r e a s ona bl e  c a r e  or  due

di l i ge nc e  a f t e r  ha vi ng be e n put  upon r e a s ona bl e  i nqui r y.

Eve r yone  i s  pr e s ume d t o  know t he  l a w.   Da vi s  v .  Me t r opol i t a n

Gove r nme nt   of  Na s hvi l l e ,  620 S. W. 2d 532 ( Te nn.  App.  1981) .   Thus ,

t he  pl a i nt i f f  i s  c ha r ge d wi t h knowl e dge  t ha t  upon t he  de a t h of  hi s

f a t he r  or  mot he r ,  a s  na t ur a l  i s s ue ,  he  wa s  e nt i t l e d t o  a  por t i on of

e i t he r  or  bot h e s t a t e s  unl e s s  he  ha d be e n di s i nhe r i t e d by wi l l .   As

a  r e a s ona bl e  a nd pr ude nt  pe r s on,  he  i s ,  t he r e f or e ,  c ha r ge a bl e  wi t h

t he  knowl e dge  t ha t  a  r e a s ona bl e  i nqui r y woul d ha ve  r e ve a l e d.   He

f a i l e d t o  ma ke  e ve n t he  mos t  pe r f unc t or y i nqui r y a nd,  unde r  t he

l a w,  mus t  s uf f e r  t he  c ons e que nc e s  of  hi s  own a c t i on or  i na c t i on.

Gi vi ng t he  pl a i nt i f f  t he  be ne f i t  of  a ny doubt ,  we  hol d t ha t  by

l i mi t i ng our  c ons i de r a t i on t o t he  s t a t ut e  of  l i mi t a t i ons  t ha t

gr a nt s  t he  l onge s t  pe r i od of  t i me  t o  br i ng hi s  a c t i on ( T. C. A.  §  28-

3- 110 ( 10 ye a r s ) ) ,  t he  pl a i nt i f f ' s  c l a i m i s  t i me  ba r r e d.
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Our  opi ni on t ha t  t he  pl a i nt i f f  i s  t i me  ba r r e d by t he  s t a t ut e

of  l i mi t a t i ons ,  p r e t e r mi t s  t he  que s t i on of  l a c he s .   Ne ve r t he l e s s ,

we  f e e l  c ompe l l e d t o  br i e f l y  a ddr e s s  t he  i s s ue .  Gi bs on ' s  Sui t s  i n

Cha nc e r y ( I nma n,  7t h e d.  1988)  de f i ne s  t he  e qui t a bl e  de f e ns e  of

l a c he s  a s  f ol l ows :

 

   The  ne gl e c t  of  a  pe r s on t o  ma ke  c ompl a i nt ,  or  br i ng
a c t i on i n  due  s e a s on,  he  be i ng s ui  j ur i s  a nd knowi ng t he
f a c t s ,  or  ha vi ng t he  me a ns  of  knowl e dge ,  i s  c a l l e d
l a c he s .  Whe r e  t he r e  ha d be e n gr os s  l a c he s  i n  pr os e c ut i ng
r i ght s ,  or  l ong a nd unr e a s ona bl e  a c qui e s c e nc e  i n  a dve r s e
r i ght s ,  Cour t s  of  Equi t y  r e f us e  t o  i nt e r f e r e  . . .   The
Cour t  ne ve r  l e nds  i t s  a i d  t o  one  who,  wi t h knowl e dge  of
h i s  r i ght s  a nd wi t h oppor t uni t y  t o  a s s e r t  t he m,  de l a ys
unr e a s ona bl y  s o t o  do.  Equi t y  a i ds  t hos e  who a r e  vi gi -
l a nt ,  not  t hos e  who s l e e p upon t he i r  r i ght s ,  a nd a l wa ys
di s c our a ge s  s t a l e  de ma nds .

*     *      *      *

I n Ga l yon v.  Fi r s t  Te nn.  Ba nk Na t ' l  As s oc i a t i on,  803 S. W. 2d

218 ( Te nn.  1991) ,  our  Supr e me  Cour t  s t a t e d:   " [ w] e  obs e r ve  t ha t  ha d

t he  doc t r i ne  of  l a c he s  be e n a  ma t t e r  f or  c ons i de r a t i on,  i t  c oul d

ha ve  be e n r e s ol ve d unde r  Te nn. R. Ci v. P.  56. 04. "   I n  t hi s  c a s e ,  t he

doc t r i ne  of  l a c he s  wa s  unde r  c ons i de r a t i on a nd wa s  pr ope r l y

a ppl i e d.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t he  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  f i na l  di s pos i t i on of  a ny r e ma i ni ng

i s s ue s  unde r  t he  c ount e r c l a i m.
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______________________________
                                   Don T.  Mc Mur r a y,  J udge .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J udge

___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge



I N THE COURT OF APPEALS

J ACK WI LFORD SPEARS,             ) BLOUNT CHANCERY
                                ) C. A.  NO.  03A01- 9705- CH- 00157
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  CHESTER S.  RAI NWATER
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
OLI VER K.  SPEARS,  J R. ,  BARBARA  ) AFFI RMED AND REMANDED
SPEARS,  AND J OHN ARTHUR SPEARS,  )
                                )
          De f e nda nt s - Appe l l e e s   )

JUDGMENT

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Bl ount  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t he  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  f i na l  di s pos i t i on of  a ny r e ma i ni ng

i s s ue s  unde r  t he  c ount e r c l a i m.

                                 PER CURI AM
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